BUSI NESS AND COMVERCE CCDE
TITLE 1. UNI FORM COMVERCI AL CODE
CHAPTER 1. GENERAL PROVI SI ONS
SUBCHAPTER A. GENERAL PROVI SI ONS
Sec. 1.101. SHORT TITLES. (a) This title may be cited as the
Uni f orm Comrerci al Code
(b) This chapter may be cited as Uniform Comrerci al Code- -
CGeneral Provisions.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.102. SCOPE OF CHAPTER. This chapter applies to a
transaction to the extent that it is governed by another chapter of
this title.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.103. CONSTRUCTION OF TITLE TO PROMOTE I TS PURPOSES AND
POLI CIES; APPLI CABI LITY OF SUPPLEMENTAL PRI NCI PLES OF LAW (a)
This title nmust be liberally construed and applied to pronote its
under | yi ng purposes and policies, which are:

(1) to sinmplify, clarify and noderni ze the | aw governing
commerci al transactions;

(2) to permt the continued expansion of conmerci al
practices through custom usage and agreenent of the parties; and

(3) to make uniformthe | aw anong the vari ous
jurisdictions.

(b) Unl ess displaced by the particular provisions of this
title, the principles of Iaw and equity, including the |aw nerchant
and the law relative to capacity to contract, principal and agent,
estoppel, fraud, m srepresentation, duress, coercion, mstake,
bankruptcy, or other validating or invalidating cause shal
suppl ement its provisions.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.104. CONSTRUCTI ON AGAI NST | MPLI ED REPEAL. This title
bei ng a general act intended as a unified coverage of its subject
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matter, no part of it shall be deenmed to be inpliedly repeal ed by
subsequent legislation if such construction can reasonably be
avoi ded.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.105. SEVERABILITY. |If any provision or clause of this
title or its application to any person or circunstance is held
invalid, the invalidity does not affect other provisions or
applications of this title which can be given effect w thout the
invalid provision or application, and to this end the provisions of
this title are severable.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.106. USE OF SI NGULAR AND PLURAL; CENDER. In this
title, unless the statutory context otherw se requires:
(1) words in the singular nunber include the plural, and
those in the plural include the singular; and
(2) words of any gender also refer to any other gender.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.107. SECTION CAPTIONS. Section captions are parts of
this title.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.108. RELATION TO ELECTRONI C SI GNATURES | N GLOBAL AND
NATI ONAL COMVERCE ACT. This title nodifies, limts, and supersedes
the federal Electronic Signatures in d obal and National Comrerce Act
(15 U.S.C. Section 7001 et seq.) but does not nodify, limt, or
supersede Section 101(c) of that Act (15 U S.C. Section 7001(c)) or
aut hori ze el ectronic delivery of any of the notices described in
Section 103(b) of that Act (15 U . S.C. Section 7003(b)).

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.
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Sec. 1.109. PREEMPTION. Unless expressly authorized by another
statute, a municipality or county nay not adopt, enforce, or maintain
an ordi nance, order, or rule regulating conduct in a field of
regul ation that is occupied by a provision of this code. An
ordi nance, order, or rule that violates this section is void,
unenf orceabl e, and inconsistent with this code.

Added by Acts 2023, 88th Leg., R S., Ch. 899 (H B. 2127), Sec. 6, eff.
Sept enber 1, 2023.

SUBCHAPTER B. GENERAL DEFI NI TI ONS AND PRI NCl PLES OF | NTERPRETATI ON
Sec. 1.201. GENERAL DEFINITIONS. (a) Unless the context
ot herwi se requires, words or phrases defined in this section, or in
the additional definitions contained in other chapters of this title
that apply to particular chapters or parts thereof, have the neanings
st at ed.
(b) Subject to definitions contained in other chapters of this
title that apply to particular chapters or parts thereof:

(1) "Action,"” in the sense of a judicial proceeding,

i ncl udes recoupnent, counterclaim set-off, suit in equity, and any
ot her proceeding in which rights are determ ned.

(2) "Aggrieved party" neans a party entitled to pursue a
remedy.

(3) "Agreenent," as distinguished from"contract," mneans
the bargain of the parties in fact, as found in their |anguage or
inferred from other circunstances, including course of performance,
course of dealing, or usage of trade as provided in Section 1.303.

(4) "Bank" nmeans a person engaged in the business of
banki ng and i ncludes a savi ngs bank, savings and | oan associ ati on,
credit union, and trust conpany.

(5) "Bearer" nmeans a person in control of a negotiable
el ectroni ¢ docunment of title or a person in possession of a
negoti abl e instrunment, a negotiable tangi ble docunent of title, or a
certificated security that is payable to bearer or indorsed in blank.

(6) "Bill of |ading" nmeans a docunent of title evidencing
the recei pt of goods for shipnent issued by a person engaged in the
busi ness of directly or indirectly transporting or forwardi ng goods.
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The term does not include a warehouse receipt.

(7) "Branch" includes a separately incorporated foreign
branch of a bank.

(8) "Burden of establishing” a fact nmeans the burden of
persuading the trier of fact that the existence of the fact is nore
probabl e than its nonexi stence.

(9) "Buyer in ordinary course of business" neans a person
t hat buys goods in good faith, w thout know edge that the sale
violates the rights of another person in the goods, and in the
ordi nary course froma person, other than a pawnbroker, in the
busi ness of selling goods of that kind. A person buys goods in the
ordinary course if the sale to the person conports with the usual or
custonmary practices in the kind of business in which the seller is
engaged or with the seller's own usual or customary practices. A
person that sells oil, gas, or other mnerals at the well head or
m nehead is a person in the business of selling goods of that Kkind.
A buyer in ordinary course of business may buy for cash, by exchange
of other property, or on secured or unsecured credit, and may acquire
goods or docunents of title under a preexisting contract for sale.
Only a buyer that takes possession of the goods or has a right to
recover the goods fromthe seller under Chapter 2 may be a buyer in
ordi nary course of business. "Buyer in ordinary course of business”
does not include a person that acquires goods in a transfer in bulk
or as security for or in total or partial satisfaction of a noney
debt .

(10) "Conspicuous,” with reference to a term neans so
witten, displayed, or presented that a reasonabl e person agai nst
which it is to operate ought to have noticed it. Wether a termis
"conspi cuous” or not is a decision for the court. Conspicuous ternms
i ncl ude the foll ow ng:

(A) a heading in capitals equal to or greater in size
than the surrounding text, or in contrasting type, font, or color to
t he surrounding text of the sane or |esser size; and

(B) language in the body of a record or display in
| arger type than the surrounding text, or in contrasting type, font,
or color to the surrounding text of the same size, or set off from
surroundi ng text of the same size by synbols or other marks that cal
attention to the | anguage.

(11) "Consuner" means an individual who enters into a
transaction primarily for personal, famly, or househol d purposes.

Statute text rendered on: - 4 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

(12) "Contract," as distinguished from"agreenent," neans
the total |legal obligation that results fromthe parties' agreenent
as determned by this title as suppl enented by any other applicable
| aws.

(13) "Creditor"” includes a general creditor, a secured
creditor, alien creditor and any representative of creditors,

i ncludi ng an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity and an executor or adm nistrator of
an i nsolvent debtor's or assignor's estate.

(14) "Defendant” includes a person in the position of
defendant in a counterclaim cross-claim or third-party claim

(15) "Delivery,” with respect to an el ectronic docunent of
title, means voluntary transfer of control, and with respect to an
instrunment, a tangi ble docunent of title, or chattel paper, neans
vol untary transfer of possession.

(16) "Docunent of title" means a record that in the regul ar
course of business or financing is treated as adequately evidencing
that the person in possession or control of the record is entitled to
receive, control, hold, and di spose of the record and the goods the
record covers, and purports to be issued by or addressed to a bailee
and to cover goods in the bailee's possession which are either
identified or are fungible portions of an identified nass. The term
includes a bill of lading, transport docunent, dock warrant, dock
recei pt, warehouse receipt, and order for delivery of goods. An
el ectroni c docunent of title is evidenced by a record consisting of
information stored in an electronic nmedium A tangi bl e docunent of
title is evidenced by a record consisting of information that is
i nscribed on a tangi bl e nmedi um

(17) "Fault"™ nmeans a default, breach, or wongful act or
om ssi on.

(18) "Fungi bl e goods" neans:

(A) goods of which any unit, by nature or usage of
trade, is the equivalent of any other like unit; or
(B) goods that by agreement are treated as equival ent.

(19) "Genuine" neans free of forgery or counterfeiting.

(20) "Good faith," except as otherw se provided in Chapter
5, neans honesty in fact and the observance of reasonabl e conmerci al
standards of fair dealing.

(21) "Holder" neans:

(A) the person in possession of a negotiable instrunent
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that is payable either to bearer or to an identified person that is
t he person in possession;

(B) the person in possession of a negotiable tangible
docurent of title if the goods are deliverable either to bearer or to
the order of the person in possession; or

(C a person in control of a negotiable electronic
docunent of title.

(22) "lInsolvency proceeding " includes an assignnment for
the benefit of creditors or other proceeding intended to |iquidate or
rehabilitate the estate of the person invol ved.

(23) "lInsolvent" neans:

(A) having generally ceased to pay debts in the
ordi nary course of business other than as a result of a bona fide
di sput e;

(B) being unable to pay debts as they becone due; or

(C being insolvent within the nmeaning of the federal
bankruptcy | aw.

(24) "Money" neans a nedi um of exchange currently
aut hori zed or adopted by a donestic or foreign governnent. The term
i ncludes a nonetary unit of account established by an
i nt ergovernnmental organi zation or by agreenent between two or nore
countries.

(25) "Organization” neans a person other than an
i ndi vi dual .

(26) "Party," as distinguished from"third party,” nmeans a
person that has engaged in a transaction or nmade an agreenent subject
tothis title.

(27) "Person" means an individual, corporation, business
trust, estate, trust, partnership, limted liability conpany,
associ ation, joint venture, governnent, governnental subdivision,
agency, or instrunmentality, public corporation, any other |egal or
commercial entity, or a protected series or registered series of a
for-profit entity.

(28) "Present value" nmeans the amobunt as of a date certain
of one or nore suns payable in the future, discounted to the date
certain by use of either an interest rate specified by the parties if
that rate is not manifestly unreasonable at the tine the transaction
is entered into or, if an interest rate is not so specified, a
comercially reasonable rate that takes into account the facts and
circunstances at the tinme the transaction is entered into.
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(29) "Purchase" neans taking by sale, |ease, discount,
negoti ation, nortgage, pledge, lien, security interest, issue or
reissue, gift, or any other voluntary transaction creating an
interest in property.

(30) "Purchaser” neans a person that takes by purchase.

(31) "Record" nmeans information that is inscribed on a
tangi ble mediumor that is stored in an electronic or other medi um
and is retrievable in perceivable form

(32) "Renmedy" nmeans any renedial right to which an
aggrieved party is entitled with or without resort to a tribunal.

(33) "Representative" neans a person enpowered to act for
anot her, including an agent, an officer of a corporation or
associ ation, and a trustee, executor, or adm nistrator of an estate.

(34) "Right" includes renedy.

(35) "Security interest"” nmeans an interest in personal
property or fixtures which secures paynent or performance of an
obligation. "Security interest” includes any interest of a consignor
and a buyer of accounts, chattel paper, a paynent intangible, or a
prom ssory note in a transaction that is subject to Chapter 9.
"Security interest"” does not include the special property interest of
a buyer of goods on identification of those goods to a contract for
sal e under Section 2.401, but a buyer may al so acquire a "security
interest” by conplying with Chapter 9. Except as otherw se provi ded
in Section 2.505, the right of a seller or |essor of goods under
Chapter 2 or 2A to retain or acquire possession of the goods is not a
"security interest,” but a seller or lessor may also acquire a
"security interest” by conplying with Chapter 9. The retention or
reservation of title by a seller of goods notw thstandi ng shi pnent or
delivery to the buyer under Section 2.401 is limted in effect to a
reservation of a "security interest.” Wether a transaction in the
formof a | ease creates a security interest is determ ned pursuant to
Section 1.203.

(36) "Send" in connection with a witing, record, or notice
nmeans:

(A) to deposit in the mail or deliver for transm ssion
by any other usual nmeans of communication with postage or cost of
transm ssion provided for and properly addressed and, in the case of
an instrument, to an address specified thereon or otherw se agreed,
or if there be none to any address reasonabl e under the
ci rcunst ances; or
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(B) in any other way cause to be received any record or
notice within the time at which it would have arrived if properly
sent .

(37) "Signed" includes using any synbol executed or adopted
with present intention to adopt or accept a witing.

(38) "State" nmeans a State of the United States, the
District of Colunbia, Puerto Rico, the United States Virgin Islands,
or any territory or insular possession subject to the jurisdiction of
the United States.

(39) "Surety" includes a guarantor or other secondary
obl i gor.

(40) "Ternt neans a portion of an agreenent that relates to
a particular matter.

(41) "Unauthorized signature" means a signature made
wi t hout actual, inplied, or apparent authority. The termincludes a
forgery.

(42) "Warehouse receipt” nmeans a docunent of title issued
by a person engaged in the business of storing goods for hire.

(43) "Witing" includes printing, typewiting, or any other
intentional reduction to tangible form "Witten" has a
correspondi ng neani ng.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1973, 63rd Leg., p. 997, ch. 400, Sec. 2, Jan. 1,
1974; Acts 1983, 68th Leg., p. 1535, ch. 290, Sec. 12, eff. Aug. 29,
1983; Acts 1983, 68th Leg., p. 2575, ch. 442, Sec. 12, eff. Sept. 1
1983; Acts 1989, 71st Leg., ch. 846, Sec. 1, eff. Sept. 1, 1989;
Acts 1995, 74th Leg., ch. 921, Sec. 2, eff. Jan. 1, 1996; Acts 1999,
76th Leg., ch. 414, Sec. 2.12, 2.13, eff. July 1, 2001; Acts 2003,
78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 2, eff. Septenber
1, 2005.

Acts 2015, 84th Leg., RS., Ch. 120 (S.B. 1077), Sec. 1, eff. My
23, 2015.

Acts 2021, 87th Leg., RS., Ch. 43 (S.B. 1523), Sec. 2, eff. June
1, 2022.

Sec. 1.202. NOTICE;, KNOALEDGE. (a) Subject to Subsection
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(f), a person has "notice" of a fact if the person:

(1) has actual know edge of it;

(2) bhas received a notice or notification of it; or

(3) fromall the facts and circunstances known to the
person at the tine in question, has reason to know that it exists.

(b) "Know edge" neans actual know edge. "Knows" has a
correspondi ng neani ng.

(c) "Discover,"” "learn,"” or words of simlar inport refer to
know edge rather than to reason to know.

(d) A person "notifies" or "gives" a notice or notification to
anot her person by taking such steps as may be reasonably required to
informthe other person in ordinary course, whether or not the other
person actually cones to know of it.

(e) Subject to Subsection (f), a person "receives" a notice or
notification when:

(1) it comes to that person's attention; or

(2) it is duly delivered in a formreasonabl e under the
ci rcunstances at the place of business through which the contract was
made or at another |ocation held out by that person as the place for
recei pt of such conmuni cati ons.

(f) Notice, know edge, or a notice or notification received by
an organi zation is effective for a particular transaction fromthe
time it is brought to the attention of the individual conducting that
transaction and, in any event, fromthe tinme it would have been
brought to the individual's attention if the organization had
exerci sed due diligence. An organization exercises due diligence if
it maintains reasonabl e routines for comunicating significant
information to the person conducting the transaction and there is
reasonabl e conpliance wth the routines. Due diligence does not
require an individual acting for the organization to conmunicate
i nformation unl ess the comrunication is part of the individual's
regul ar duties or the individual has reason to know of the
transaction and that the transaction would be materially affected by
the information.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.203. LEASE DI STI NGUI SHED FROM SECURI TY | NTEREST. (a)
VWhether a transaction in the formof a | ease creates a | ease or
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security interest is determned by the facts of each case.

(b) A transaction in the formof a | ease creates a security
interest if the consideration that the | essee is to pay the | essor
for the right to possession and use of the goods is an obligation for
the termof the |l ease and is not subject to term nation by the
| essee, and:

(1) the original termof the lease is equal to or greater
than the remaining economc life of the goods;

(2) the lessee is bound to renew the | ease for the
remai ni ng economc life of the goods or is bound to beconme the owner
of the goods;

(3) the lessee has an option to renew the | ease for the
remai ni ng economc life of the goods for no additional consideration
or for nom nal additional consideration upon conpliance with the
| ease agreenent; or

(4) the lessee has an option to beconme the owner of the
goods for no additional consideration or for nom nal additional
consi deration upon conpliance with the | ease agreenent.

(c) Atransaction in the formof a | ease does not create a
security interest nerely because:

(1) the present value of the consideration the | essee is
obligated to pay the lessor for the right to possession and use of
the goods is substantially equal to or is greater than the fair
mar ket val ue of the goods at the time the |ease is entered into;

(2) the | essee assunes risk of |oss of the goods;

(3) the |l essee agrees to pay, with respect to the goods,
taxes, insurance, filing, recording, or registration fees, or service
or mai nt enance costs;

(4) the lessee has an option to renew the | ease or to
becone the owner of the goods;

(5) the lessee has an option to renew the |ease for a fixed
rent that is equal to or greater than the reasonably predictable fair
mar ket rent for the use of the goods for the termof the renewal at
the tine the option is to be perforned; or

(6) the | essee has an option to beconme the owner of the
goods for a fixed price that is equal to or greater than the
reasonably predictable fair market value of the goods at the tinme the
option is to be perforned.

(d) Additional consideration is nomnal if it is |less than the
| essee' s reasonably predictable cost of perform ng under the |ease
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agreenent if the option is not exercised. Additional consideration
is not nomnal if:

(1) when the option to renew the lease is granted to the
| essee, the rent is stated to be the fair narket rent for the use of
t he goods for the termof the renewal determ ned at the tinme the
option is to be perfornmed; or

(2) when the option to becone the owner of the goods is
granted to the |l essee, the price is stated to be the fair market
val ue of the goods determ ned at the tine the option is to be
per f or med.

(e) The "remaining economc |ife of the goods"” and "reasonably
predi ctable" fair market rent, fair market value, or cost of
perform ng under the | ease agreenment must be determ ned with
reference to the facts and circunstances at the tinme the transaction
is entered into.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.204. VALUE. Except as otherw se provided in Chapters 3,

4, and 5, a person gives value for rights if the person acquires
t hem

(1) in return for a binding conmtnment to extend credit or
for the extension of imedi ately available credit, whether or not
drawn upon and whet her or not a charge-back is provided for in the
event of difficulties in collection;

(2) as security for, or in total or partial satisfaction
of, a preexisting claim

(3) by accepting delivery under a preexisting contract for
pur chase; or

(4) in return for any consideration sufficient to support a
si npl e contract.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.205. REASONABLE TI ME; SEASONABLENESS. (a) Whether a
time for taking an action required by this title is reasonable
depends on the nature, purpose, and circunstances of the action.

(b) An action is taken seasonably if it is taken at or within
the tine agreed or, if no tine is agreed, at or within a reasonabl e
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tine.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.206. PRESUMPTIONS. Whenever this title creates a
"presunption” with respect to a fact, or provides that a fact is
"presunmed,” the trier of fact nust find the existence of the fact
unl ess and until evidence is introduced that supports a finding of
i ts nonexi st ence.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

SUBCHAPTER C. TERRI TORI AL APPLI CABI LI TY AND GENERAL RULES

Sec. 1.301. TERRITORI AL APPLI CATION OF THE TI TLE; PARTIES
PONER TO CHOOSE APPLI CABLE LAW (a) Except as provided hereafter in
this section, when a transaction bears a reasonable relation to this
state and also to another state or nation the parties nmay agree that
the law either of this state or of such other state or nation shal
govern their rights and duties. Failing such agreenent this title
applies to transactions bearing an appropriate relation to this
state.

(b) Were one of the followi ng provisions of this title
specifies the applicable |aw, that provision governs and a contrary
agreenent is effective only to the extent permtted by the |aw
(including the conflict of laws rules) so specified:

Ri ghts of creditors against sold goods. Section 2.402.

Applicability of the chapter on Leases. Sections 2A 105 and
2A. 106.

Applicability of the chapter on Bank Deposits and Col | ecti ons.
Section 4.102.

Governing law in the chapter on Funds Transfers. Section
4A. 507.

Letters of Credit. Section 5.116.

Applicability of the chapter on Investnent Securities. Section
8. 110.

Law governing perfection, the effect of perfection or
nonperfection, and the priority of security interests and
agricultural liens. Sections 9.301-9. 307.

(c) |If atransaction that is subject to this title is a
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"qualified transaction,” as defined in Section 271.001, then except
as provided in Subsection (b) of this section, Chapter 271 governs
the effect of an agreenent by the parties that the |law of a
particular jurisdiction governs an issue relating to the transaction
or that the |law of a particular jurisdiction governs the
interpretation or construction of an agreenent relating to the
transaction or a provision of the agreenent.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.
Amended by:

Acts 2007, 80th Leg., R S., Ch. 885 (H B. 2278), Sec. 2.02, eff.
April 1, 2009.

Sec. 1.302. VARI ATI ON BY AGREEMENT. (a) Except as otherw se
provided in Subsection (b) or elsewhere in this title, the effect of
provisions of this title nmay be varied by agreenent.

(b) The obligations of good faith, diligence, reasonabl eness,
and care prescribed by this title nmay not be disclai ned by agreenent.
The parties, by agreenent, may determ ne the standards by which the
performance of those obligations is to be neasured if those standards
are not manifestly unreasonable. \Wenever this title requires an
action to be taken within a reasonable tine, a tinme that is not
mani festly unreasonable may be fixed by agreenent.

(c) The presence in certain provisions of this title of the
phrase "unl ess otherwi se agreed,” or words of simlar inport, does
not inply that the effect of other provisions may not be varied by
agreenent under this section

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.303. COURSE OF PERFORMANCE, COURSE OF DEALI NG AND USAGE
OF TRADE. (a) A "course of performance" is a sequence of conduct
between the parties to a particular transaction that exists if:

(1) the agreenent of the parties with respect to the
transaction invol ves repeated occasions for performance by a party;
and

(2) the other party, with know edge of the nature of the
performance and opportunity for objection to it, accepts the
performance or acquiesces in it wthout objection.
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(b) A course of dealing is a sequence of conduct concerning
previ ous transactions between the parties to a particular transaction
that is fairly to be regarded as establishing a comon basis of
understanding for interpreting their expressions and other conduct.

(c) A "usage of trade" is any practice or nmethod of dealing
havi ng such regularity of observance in a place, vocation, or trade

as to justify an expectation that it will be observed with respect to
the transaction in question. The existence and scope of such a usage
must be proved as facts. |If it is established that such a usage is

enbodied in a trade code or simlar record, the interpretation of the
record is a question of |aw

(d) A course of performance or course of dealing between the
parties or usage of trade in the vocation or trade in which they are
engaged or of which they are or should be aware is relevant in
ascertaining the neaning of the parties' agreenent, my give
particular nmeaning to specific terms of the agreenent, and nmay
suppl ement or qualify the terns of the agreenent. A usage of trade
applicable in the place in which part of the performance under the
agreenent is to occur may be so utilized as to that part of the
per f or mance.

(e) Except as otherw se provided in Subsection (f), the express
terms of an agreenent and any applicabl e course of performance,
course of dealing, or usage of trade nust be construed whenever
reasonabl e as consistent with each other. |If such a construction is
unr easonabl e:

(1) express terns prevail over course of performance,
course of dealing, and usage of trade;

(2) course of performance prevails over course of dealing
and usage of trade; and

(3) course of dealing prevails over usage of trade.

(f) Subject to Section 2.209, a course of perfornmance is
rel evant to show a waiver or nodification of any terminconsi stent
with the course of performance.

(g) Evidence of a relevant usage of trade offered by one party
is not adm ssible unless that party has given the other party notice
that the court finds sufficient to prevent unfair surprise to the
ot her party.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Statute text rendered on: - 14 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

Sec. 1.304. OBLIGATION OF GOOD FAI TH. Every contract or duty
within this title inposes an obligation of good faith inits
performance and enforcenent.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.305. REMEDIES TO BE LI BERALLY ADM NI STERED. (a) The
renmedi es provided by this title nust be liberally adm nistered to the
end that the aggrieved party may be put in as good a position as if
the other party had fully perforned but neither consequential or
speci al damages nor penal damages may be had except as specifically
provided in this title or by other rule of |aw

(b) Any right or obligation declared by this title is
enforceabl e by action unless the provision declaring it specifies a
different and limted effect.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.306. WAIVER OF RENUNCI ATI ON OF CLAIM OR RI GHT AFTER
BREACH. A claimor right arising out of an alleged breach nay be
di scharged in whole or in part w thout consideration by agreenent of
the aggrieved party in an authenticated record.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.307. PRI MA FACI E EVI DENCE BY THI RD- PARTY DOCUMENTS. A
docunent in due formpurporting to be a bill of l|ading, policy or
certificate of insurance, official weigher's or inspector's
certificate, consular invoice, or any other docunent authorized or
required by the contract to be issued by a third party is prima facie
evidence of its own authenticity and genui neness and of the facts
stated in the docunent by the third party.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.308. PERFORMANCE OR ACCEPTANCE UNDER RESERVATI ON OF
RIGHTS. (a) A party that with explicit reservation of rights
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performs or prom ses perfornmance or assents to perfornmance in a
manner denmanded or offered by the other party does not thereby
prejudice the rights reserved. Such words as "w thout prejudice,"”
"under protest,” or the like are sufficient.

(b) Subsection (a) does not apply to an accord and
sati sfaction.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.309. OPTION TO ACCELERATE AT WLL. A term providing
that one party or that party's successor in interest may accel erate
paynment or performance or require collateral or additional collateral
"at will" or when the party "deens itself insecure,” or words of
simlar inmport, nmeans that the party has power to do so only if that
party in good faith believes that the prospect of paynent or
performance is inpaired. The burden of establishing | ack of good
faith is on the party agai nst which the power has been exercised.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.310. SUBORDI NATED OBLI GATI ONS. An obligation may be
i ssued as subordi nated to performance of another obligation of the
person obligated, or a creditor may subordinate its right to
performance of an obligation by agreenent with either the person
obl i gated or another creditor of the person obligated. Subordination
does not create a security interest as against either the conmon
debtor or a subordinated creditor.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

CHAPTER 2. SALES
SUBCHAPTER A. SHORT TI TLE, GENERAL CONSTRUCTI ON AND SUBJECT MATTER
Sec. 2.101. SHORT TITLE. This chapter may be cited as Uniform
Commrer ci al Code- - Sal es.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.102. SCOPE; CERTAIN SECURITY AND OTHER TRANSACTI ONS
EXCLUDED FROM THI S CHAPTER. Unl ess the context otherw se requires,
this chapter applies to transactions in goods; it does not apply to
any transaction which although in the formof an unconditional
contract to sell or present sale is intended to operate only as a
security transaction nor does this chapter inpair or repeal any
statute regulating sales to consuners, farmers or other specified
cl asses of buyers.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.103. DEFINITIONS AND INDEX OF DEFINITIONS. (a) In this
chapter unless the context otherw se requires
(1) "Buyer" nmeans a person who buys or contracts to buy

goods.

(2) Reserved.

(3) "Receipt" of goods neans taking physical possession of
t hem

(4) "Seller" neans a person who sells or contracts to sel
goods.

(b) Oher definitions applying to this chapter or to specified
subchapters thereof, and the sections in which they appear are:
"Acceptance". Section 2.606.

"Banker's credit". Section 2.325.

"Bet ween nerchants". Section 2.104.
"Cancel l ation". Section 2.106(d).
"Commercial unit". Section 2.105.
"Confirnmed credit". Section 2.325.
"Conformng to contract”. Section 2.106.

"Contract for sale". Section 2.106.
"Cover". Section 2.712.
"Entrusting". Section 2.4083.

"Fi nanci ng agency". Section 2.104.
"Future goods". Section 2.105.
"Goods". Section 2.105.
"ldentification". Section 2.501.

"Install rent contract". Section 2.612.
"Letter of credit". Section 2.325.
"Lot". Section 2.105.
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"Merchant". Section 2.104.
"Overseas". Section 2.323.

"Person in position of seller". Section 2.707.
"Present sale". Section 2.106.
"Sal e". Section 2.106.
"Sal e on approval". Section 2. 326.
"Sale or return". Section 2.326.
"Term nation". Section 2.106.
(c) The following definitions in other chapters apply to this

chapter:
"Check". Section 3.104.
"Consi gnee". Section 7.102.
"Consignor". Section 7.102.
"Consuner goods". Section 9.102.

"Control ". Section 7.106.
"Di shonor". Section 3.502.
"Draft". Section 3.104.

(d) In addition Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.14, eff. July 1,
2001; Acts 2003, 78th Leg., ch. 542, Sec. 2, eff. Sept. 1, 2003.

Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 3, eff. Septenber
1, 2005.

Sec. 2.104. DEFINITIONS: "MERCHANT"; "BETWEEN MERCHANTS";

"FI NANCI NG AGENCY". (a) "Merchant" neans a person who deals in
goods of the kind or otherw se by his occupation holds hinself out as
havi ng know edge or skill peculiar to the practices or goods involved
in the transaction or to whom such know edge or skill may be
attributed by his enploynment of an agent or broker or other
i ntermedi ary who by his occupation holds hinself out as having such
know edge or skill.

(b) "Financing agency" nmeans a bank, finance conpany or ot her
person who in the ordinary course of business nmakes advances agai nst
goods or docunents of title or who by arrangenent with either the
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seller or the buyer intervenes in ordinary course to make or coll ect
paynment due or clainmed under the contract for sale, as by purchasing
or paying the seller's draft or maki ng advances against it or by
nerely taking it for collection whether or not docunents of title
acconpany or are associated with the draft. "Financing agency”
i ncludes al so a bank or other person who simlarly intervenes between
persons who are in the position of seller and buyer in respect to the
goods (Section 2.707).

(c) "Between nerchants" neans in any transaction wth respect
to which both parties are chargeable with the know edge or skill of
mer chant s.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 4, eff. Septenber
1, 2005.

Sec. 2.105. DEFINITIONS: TRANSFERABILITY;, "@GOODS"; "FUTURE"
GooDs;  "LOort;  "COWERCI AL UNIT'. (a) "Goods" neans all things

(i ncluding specially manufactured goods) which are novable at the
time of identification to the contract for sale other than the noney
in which the price is to be paid, investnent securities (Chapter 8)
and things in action. "Goods" also includes the unborn young of
animal s and growi ng crops and other identified things attached to
realty as described in the section on goods to be severed fromrealty
(Section 2.107).

(b) Goods nust be both existing and identified before any
interest in themcan pass. Goods which are not both existing and
identified are "future" goods. A purported present sale of future
goods or of any interest therein operates as a contract to sell.

(c) There may be a sale of a part interest in existing
identified goods.

(d) An undivided share in an identified bul k of fungi bl e goods
is sufficiently identified to be sold although the quantity of the
bulk is not determ ned. Any agreed proportion of such a bulk or any
quantity thereof agreed upon by nunber, weight or other neasure may
to the extent of the seller's interest in the bulk be sold to the
buyer who then beconmes an owner in common.

(e) "Lot" nmeans a parcel or a single article which is the
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subject matter of a separate sale or delivery, whether or not it is
sufficient to performthe contract.

(f) "Commercial unit" nmeans such a unit of goods as by
commercial usage is a single whole for purposes of sale and division
of which materially inmpairs its character or value on the market or
in use. A commercial unit may be a single article (as a machine) or
a set of articles (as a suite of furniture or an assortment of sizes)
or a quantity (as a bale, gross, or carload) or any other unit
treated in use or in the relevant market as a single whole.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.106. DEFINTIONS: "CONTRACT"; "AGREEMENT"; " CONTRACT
FOR SALE"; "SALE"; "PRESENT SALE"; " CONFORM NG' TO CONTRACT
"TERM NATI ON'; " CANCELLATION'. (a) |In this chapter unless the
context otherw se requires "contract" and "agreenent” are limted to
those relating to the present or future sale of goods. "Contract for
sal e" includes both a present sale of goods and a contract to sel
goods at a future tinme. A "sale" consists in the passing of title
fromthe seller to the buyer for a price (Section 2.401). A "present
sal e" nmeans a sale which is acconplished by the making of the
contract.

(b) Goods or conduct including any part of a performance are
"conform ng" or conformto the contract when they are in accordance
with the obligations under the contract.

(c) "Term nation" occurs when either party pursuant to a power
created by agreenent or law puts an end to the contract otherw se
than for its breach. On "termnation" all obligations which are
still executory on both sides are discharged but any right based on
prior breach or performance survives.

(d) "Cancellation"” occurs when either party puts an end to the
contract for breach by the other and its effect is the sanme as that
of "term nation" except that the cancelling party also retains any
remedy for breach of the whole contract or any unperforned bal ance.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.107. (GOODS TO BE SEVERED FROM REALTY: RECORDI NG (a)
A contract for the sale of mnerals or the like (including oil and
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gas) or a structure or its naterials to be renoved fromrealty is a
contract for the sale of goods within this chapter if they are to be
severed by the seller but until severance a purported present sale

t hereof which is not effective as a transfer of an interest in |and

is effective only as a contract to sell.

(b) A contract for the sale apart fromthe | and of grow ng
crops or other things attached to realty and capabl e of severance
wi thout material harmthereto but not described in Subsection (a) or
of tinber to be cut is a contract for the sale of goods within this
chapter whether the subject matter is to be severed by the buyer or
by the seller even though it fornms part of the realty at the tinme of
contracting, and the parties can by identification effect a present
sal e before severance.

(c) The provisions of this section are subject to any third
party rights provided by the lawrelating to realty records, and the
contract for sale may be executed and recorded as a docunent
transferring an interest in land and shall then constitute notice to
third parties of the buyer's rights under the contract for sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amrended by Acts 1973, 63rd Leg., p. 998, ch. 400, Sec. 3, eff. Jan.
1, 1974.

SUBCHAPTER B. FORM FORVATI ON AND READJUSTMENT OF CONTRACT

Sec. 2.201. FORMAL REQUI REMENTS; STATUTE OF FRAUDS. (a)

Except as otherwi se provided in this section a contract for the sale
of goods for the price of $500 or nore is not enforceable by way of
action or defense unless there is sone witing sufficient to indicate
that a contract for sale has been nade between the parties and signed
by the party agai nst whom enforcenent is sought or by his authorized
agent or broker. A witing is not insufficient because it omts or
incorrectly states a term agreed upon but the contract is not

enf orceabl e under this paragraph beyond the quantity of goods shown
in such witing.

(b) Between nmerchants if within a reasonable time a witing in
confirmati on of the contract and sufficient against the sender is
received and the party receiving it has reason to know its contents,
it satisfies the requirements of Subsection (a) against such party
unl ess witten notice of objection to its contents is given within
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ten days after it is received.
(c) A contract which does not satisfy the requirenents of

Subsection (a) but which is valid in other respects is enforceabl e

(1) if the goods are to be specially nmanufactured for the
buyer and are not suitable for sale to others in the ordinary course
of the seller's business and the seller, before notice of repudiation
is received and under circunstances which reasonably indicate that
t he goods are for the buyer, has made either a substantial beginning
of their manufacture or commtnents for their procurenent; or

(2) if the party against whom enforcenent is sought adnmits
in his pleading, testinony or otherwise in court that a contract for
sal e was made, but the contract is not enforceable under this
provi si on beyond the quantity of goods admitted; or

(3) wth respect to goods for which paynent has been nmade
and accepted or which have been received and accepted (Section
2.606).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.202. FINAL WRI TTEN EXPRESSI ON: PAROL OR EXTRI NSI C
EVIDENCE. Terms with respect to which the confirmatory nenoranda of
the parties agree or which are otherwise set forth in a witing
intended by the parties as a final expression of their agreenent with
respect to such terns as are included therein may not be contradicted
by evi dence of any prior agreenent or of a contenporaneous oral
agreenent but nmay be explained or suppl enented

(1) by course of performance, course of dealing, or usage
of trade (Section 1.303); and

(2) Dby evidence of consistent additional ternms unless the
court finds the witing to have been intended also as a conplete and
excl usive statenment of the terns of the agreenent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 3, eff. Sept. 1, 2003.

Sec. 2.203. SEALS I NOPERATIVE. The affixing of a seal to a
writing evidencing a contract for sale or an offer to buy or sel
goods does not constitute the witing a sealed instrunment and the | aw
W th respect to sealed instrunments does not apply to such a contract
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or offer.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.204. FORMATION IN GENERAL. (a) A contract for sale of
goods may be nmade in any manner sufficient to show agreenent,

i ncl udi ng conduct by both parties which recognizes the existence of
such a contract.

(b) An agreenent sufficient to constitute a contract for sale
may be found even though the nonent of its making is undetern ned.

(c) Even though one or nore terns are |left open a contract for
sal e does not fail for indefiniteness if the parties have intended to
make a contract and there is a reasonably certain basis for giving an
appropri ate renedy.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.205. FIRM OFFERS. An offer by a nerchant to buy or sel
goods in a signed witing which by its terns gives assurance that it
will be held open is not revocable, for |ack of consideration, during
the tine stated or if no tinme is stated for a reasonable tine, but in
no event nmay such period of irrevocability exceed three nonths; but
any such term of assurance on a form supplied by the offeree nust be
separately signed by the offeror.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.206. OFFER AND ACCEPTANCE | N FORMATI ON OF CONTRACT. (a)
Unl ess ot herw se unanbi guously indicated by the | anguage or
ci rcunst ances

(1) an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medi umreasonable in the
ci rcunst ances;

(2) an order or other offer to buy goods for pronpt or
current shipnent shall be construed as inviting acceptance either by
a pronpt promse to ship or by the pronpt or current shipnent of
conform ng or non-conform ng goods, but such a shipnment of non-
conform ng goods does not constitute an acceptance if the seller

Statute text rendered on: - 23 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

seasonably notifies the buyer that the shipnent is offered only as an
accommodation to the buyer.

(b) \Where the beginning of a requested performance is a
reasonabl e node of acceptance an offeror who is not notified of
acceptance within a reasonable tinme nmay treat the offer as having
| apsed bef ore acceptance.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.207. ADDI TIONAL TERMS | N ACCEPTANCE OR CONFI RVATI ON
(a) A definite and seasonabl e expressi on of acceptance or a witten
confirmation which is sent within a reasonable tine operates as an
acceptance even though it states terns additional to or different
fromthose offered or agreed upon, unless acceptance is expressly
made conditional on assent to the additional or different terns.

(b) The additional terns are to be construed as proposals for
addition to the contract. Between nmerchants such terns becone part
of the contract unless:

(1) the offer expressly limts acceptance to the terns of
the offer;

(2) they materially alter it; or

(3) notification of objection to them has al ready been
given or is given within a reasonable tinme after notice of themis
recei ved.

(c) Conduct by both parties which recognizes the existence of a
contract is sufficient to establish a contract for sale although the
witings of the parties do not otherw se establish a contract. In
such case the ternms of the particular contract consist of those terns
on which the witings of the parties agree, together with any
suppl enmentary terns incorporated under any other provisions of this
title.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.209. MODI FI CATION, RESCI SSI ON AND WAI VER. (a) An
agreenent nodifying a contract wwthin this chapter needs no
consi deration to be binding.

(b) A signed agreenent which excludes nodification or
resci ssion except by a signed witing cannot be ot herw se nodified or
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resci nded, but except as between nerchants such a requirenment on a
form supplied by the nerchant nust be separately signed by the other
party.

(c) The requirenents of the statute of frauds section of this
chapter (Section 2.201) nust be satisfied if the contract as nodified
is wthin its provisions.

(d) Although an attenpt at nodification or rescission does not
satisfy the requirenents of Subsection (b) or (c) it can operate as a
wai ver .

(e) A party who has made a wai ver affecting an executory
portion of the contract may retract the waiver by reasonabl e
notification received by the other party that strict performance wll
be required of any term waived, unless the retraction would be unjust
in view of a material change of position in reliance on the waiver.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.210. DELEGATI ON OF PERFORMANCE; ASSI GNMENT OF RI GHTS.
(a) A party may performhis duty through a del egate unl ess ot herw se
agreed or unless the other party has a substantial interest in having
his original promsor performor control the acts required by the
contract. No del egation of performance relieves the party del egating
of any duty to performor any liability for breach.

(b) Unless otherw se agreed all rights of either seller or
buyer can be assi gned except where the assignment would materially
change the duty of the other party, or increase materially the burden
or risk inmposed on himby his contract, or inpair materially his
chance of obtaining return performance. A right to danages for
breach of the whole contract or a right arising out of the assignor's
due performance of his entire obligation can be assigned despite
agreenent ot herw se.

(c) The creation, attachnent, perfection, or enforcenent of a
security interest in the seller's interest under a contract is not a
transfer that materially changes the duty of or increases materially
t he burden or risk inposed on the buyer or inpairs materially the
buyer's chance of obtaining return performance within the purview of
Subsection (b) unless, and then only to the extent that, enforcenent
actually results in a del egation of material performance of the
seller. Even in that event, the creation, attachnent, perfection,
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and enforcenment of the security interest remain effective, but (i)
the seller is liable to the buyer for damages caused by the

del egation to the extent that the damages coul d not reasonably be
prevented by the buyer, and (ii) a court having jurisdiction may
grant other appropriate relief, including cancellation of the
contract for sale or an injunction against enforcenent of the
security interest or consummation of the enforcenent.

(d) Unless the circunstances indicate the contrary a
prohi bition of assignnment of "the contract” is to be construed as
barring only the delegation to the assignee of the assignor's
per f or mance.

(e) An assignnment of "the contract” or of "all my rights under
the contract” or an assignnent in simlar general terns is an
assignment of rights and unless the | anguage or the circunstances (as
in an assignnment for security) indicate the contrary, it is a
del egati on of performance of the duties of the assignor and its
acceptance by the assignee constitutes a prom se by himto perform
those duties. This promse is enforceable by either the assignor or
the other party to the original contract.

(f) The other party may treat any assignment which del egates
performance as creating reasonable grounds for insecurity and may
wi t hout prejudice to his rights against the assignor denmand
assurances fromthe assignee (Section 2.609).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.15, eff. July 1,
2001.

SUBCHAPTER C. GENERAL OBLI GATI ON AND CONSTRUCTI ON OF CONTRACT

Sec. 2.301. CENERAL OBLI GATI ONS OF PARTIES. The obligation of
the seller is to transfer and deliver and that of the buyer is to
accept and pay in accordance with the contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.302. UNCONSCI ONABLE CONTRACT OR CLAUSE. (a) If the
court as a matter of law finds the contract or any clause of the
contract to have been unconscionable at the tine it was nade the
court may refuse to enforce the contract, or it may enforce the
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remai nder of the contract w thout the unconscionable clause, or it
may so |imt the application of any unconscionabl e clause as to avoid
any unconsci onable result.

(b) Wen it is clained or appears to the court that the
contract or any clause thereof may be unconsci onable the parties
shal |l be afforded a reasonabl e opportunity to present evidence as to
its commercial setting, purpose and effect to aid the court in making
t he determ nation

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.303. ALLOCATION OR DIVISION OF RI SKS. \Where this
chapter allocates a risk or a burden as between the parties "unl ess
ot herwi se agreed", the agreenment may not only shift the allocation
but may al so divide the risk or burden

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.304. PRICE PAYABLE | N MONEY, GOODS, REALTY, OR
OTHERW SE. (a) The price can be nade payable in noney or otherw se.
If it is payable in whole or in part in goods each party is a seller
of the goods which he is to transfer.

(b) Even though all or part of the price is payable in an
interest in realty the transfer of the goods and the seller's
obligations with reference to themare subject to this chapter, but
not the transfer of the interest in realty or the transferor's
obligations in connection therewth.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.305. OPEN PRICE TERM (a) The parties if they so
intend can conclude a contract for sale even though the price is not
settled. In such a case the price is a reasonable price at the tine
for delivery if

(1) nothing is said as to price; or

(2) the price is left to be agreed by the parties and they
fail to agree; or

(3) the priceis to be fixed in terns of sone agreed market
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or other standard as set or recorded by a third person or agency and
it is not so set or recorded.

(b) A price to be fixed by the seller or by the buyer neans a
price for himto fix in good faith.

(c) Wen a price left to be fixed otherwi se than by agreenent
of the parties fails to be fixed through fault of one party the other
may at his option treat the contract as cancelled or hinself fix a
reasonabl e pri ce.

(d) \Where, however, the parties intend not to be bound unl ess
the price be fixed or agreed and it is not fixed or agreed there is
no contract. In such a case the buyer nmust return any goods al ready
received or if unable so to do nust pay their reasonable value at the
time of delivery and the seller nust return any portion of the price
pai d on account.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.306. QUTPUT, REQUI REMENTS AND EXCLUSI VE DEALI NGS. (a)
A term whi ch neasures the quantity by the output of the seller or the
requi renents of the buyer means such actual output or requirenents as
may occur in good faith, except that no quantity unreasonably
di sproportionate to any stated estimate or in the absence of a stated
estimate to any nornmal or otherw se conparable prior output or
requi renents may be tendered or denmanded.

(b) A lawful agreenent by either the seller or the buyer for
excl usive dealing in the kind of goods concerned i nposes unl ess
ot herwi se agreed an obligation by the seller to use best efforts to
supply the goods and by the buyer to use best efforts to pronote
their sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.307. DELIVERY IN SING.E LOT OR SEVERAL LOTS. Unl ess
ot herwi se agreed all goods called for by a contract for sale nust be
tendered in a single delivery and paynent is due only on such tender
but where the circunstances give either party the right to nmake or
demand delivery in lots the price if it can be apportioned may be
demanded for each |ot.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.308. ABSENCE OF SPECI FI ED PLACE FOR DELI VERY. Unl ess

ot herwi se agreed

(1) the place for delivery of goods is the seller's place
of business or if he has none his residence; but

(2) in a contract for sale of identified goods which to the
knowl edge of the parties at the tinme of contracting are in sonme other
pl ace, that place is the place for their delivery; and

(3) docunents of title may be delivered through customary
banki ng channel s.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.309. ABSENCE OF SPECI FI C TI ME PROVI SIONS; NOTI CE OF
TERM NATION. (a) The time for shipment or delivery or any other
action under a contract if not provided in this chapter or agreed
upon shall be a reasonable tine.

(b) Were the contract provides for successive performnces but
is indefinite in duration it is valid for a reasonable tinme but
unl ess otherwi se agreed may be term nated at any tine by either
party.

(c) Termnation of a contract by one party except on the
happeni ng of an agreed event requires that reasonable notification be
received by the other party and an agreenent di spensing with
notification is invalid if its operation would be unconsci onabl e.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.310. OPEN TI ME FOR PAYMENT OR RUNNI NG OF CREDI T;

AUTHORI TY TO SHI P UNDER RESERVATI ON. Unl ess ot herw se agreed

(1) paynent is due at the tine and place at which the buyer
is to receive the goods even though the place of shipnent is the
pl ace of delivery; and

(2) if the seller is authorized to send the goods he may
ship them under reservation, and may tender the docunents of title,
but the buyer may inspect the goods after their arrival before
paynment is due unless such inspection is inconsistent wwth the terns
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of the contract (Section 2.513); and
(3) if delivery is authorized and made by way of docunents
of title otherwi se than by Subdivision (2) then paynent is due
regardl ess of where the goods are to be received:
(A) at the tine and place at which the buyer is to
receive delivery of the tangi ble docunents; or
(B) at the tine the buyer is to receive delivery of the
el ectroni c docunents and at the seller's place of business or if
none, the seller's residence; and
(4) where the seller is required or authorized to ship the
goods on credit the credit period runs fromthe tinme of shipnment but
post-dating the invoice or delaying its dispatch will correspondingly
delay the starting of the credit period.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 5, eff. Septenber
1, 2005.

Sec. 2.311. OPTIONS AND COOPERATI ON RESPECTI NG PERFORMANCE
(a) An agreenent for sale which is otherwise sufficiently definite
(Subsection (c) of Section 2.204) to be a contract is not nmade
invalid by the fact that it |eaves particulars of performance to be
specified by one of the parties. Any such specification nust be made
in good faith and within limts set by comercial reasonabl eness.

(b) Unless otherw se agreed specifications relating to
assortnment of the goods are at the buyer's option and except as
ot herwi se provided in Subsections (a)(3) and (c) of Section 2.319
specifications or arrangenents relating to shipnment are at the
seller's option.

(c) Were such specification would materially affect the other
party's performance but is not seasonably nade or where one party's
cooperation is necessary to the agreed performance of the other but
is not seasonably forthcom ng, the other party in addition to al
ot her renedies

(1) is excused for any resulting delay in his own
per f ormance; and

(2) may also either proceed to performin any reasonable
manner or after the tine for a material part of his own performance
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treat the failure to specify or to cooperate as a breach by failure
to deliver or accept the goods.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.312. WARRANTY OF TI TLE AND AGAI NST | NFRI NGEMENT;
BUYER S OBLI GATI ON AGAI NST | NFRI NGEMENT. (a) Subject to Subsection
(b) there is in a contract for sale a warranty by the seller that
(1) the title conveyed shall be good, and its transfer
rightful; and
(2) the goods shall be delivered free fromany security
interest or other lien or encunbrance of which the buyer at the tine
of contracting has no know edge.
(b) A warranty under Subsection (a) w Il be excluded or
nmodi fied only by specific |anguage or by circunstances which give the
buyer reason to know that the person selling does not claimtitle in
hinself or that he is purporting to sell only such right or title as
he or a third person may have.
(c) Unless otherwi se agreed a seller who is a nerchant
regul arly dealing in goods of the kind warrants that the goods shal
be delivered free of the rightful claimof any third person by way of
infringenment or the |ike but a buyer who furnishes specifications to
the seller must hold the seller harmnl ess agai nst any such cl ai m whi ch
arises out of conpliance with the specifications.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.313. EXPRESS WARRANTI ES BY AFFI RVATI ON, PROM SE
DESCRI PTI ON, SAMPLE. (a) Express warranties by the seller are
created as foll ows:

(1) Any affirmation of fact or prom se nade by the seller
to the buyer which relates to the goods and becones part of the basis
of the bargain creates an express warranty that the goods shal
conformto the affirmati on or prom se.

(2) Any description of the goods which is made part of the
basis of the bargain creates an express warranty that the goods shal
conformto the description.

(3) Any sanple or nodel which is made part of the basis of
the bargain creates an express warranty that the whol e of the goods
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shall conformto the sanple or nodel

(b) It is not necessary to the creation of an express warranty
that the seller use formal words such as "warrant"™ or "guarantee" or
that he have a specific intention to make a warranty, but an
affirmation nmerely of the value of the goods or a statenent
purporting to be nerely the seller's opinion or coomendation of the
goods does not create a warranty.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.314. | MPLI ED WARRANTY: NMERCHANTABI LI TY; USAGE OF
TRADE. (a) Unless excluded or nodified (Section 2.316), a warranty
that the goods shall be nerchantable is inplied in a contract for
their sale if the seller is a nerchant with respect to goods of that
kind. Under this section the serving for value of food or drink to
be consuned either on the prem ses or el sewhere is a sale.

(b) Goods to be nerchantable nust be at |east such as

(1) pass without objection in the trade under the contract
description; and

(2) in the case of fungible goods, are of fair average
quality within the description; and

(3) are fit for the ordinary purposes for which such goods
are used; and

(4) run, within the variations permtted by the agreenent,
of even kind, quality and quantity within each unit and anong al
units involved; and

(5) are adequately contai ned, packaged, and | abel ed as the
agreenent may require; and

(6) conformto the prom ses or affirmations of fact nade on
the container or |abel if any.

(c) Unless excluded or nodified (Section 2.316) other inplied
warranties may arise fromcourse of dealing or usage of trade.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.315. | MPLI ED WARRANTY: FI TNESS FOR PARTI CULAR PURPCOSE
Were the seller at the tine of contracting has reason to know any
particul ar purpose for which the goods are required and that the
buyer is relying on the seller's skill or judgnent to select or
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furni sh suitabl e goods, there is unless excluded or nodified under
the next section an inplied warranty that the goods shall be fit for
such pur pose.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.316. EXCLUSI ON OR MODI FI CATI ON OF WARRANTI ES. (a)

Wirds or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limt warranty shall be
construed wherever reasonable as consistent with each other; but
subject to the provisions of this chapter on parol or extrinsic

evi dence (Section 2.202) negation or limtation is inoperative to the
extent that such construction is unreasonabl e.

(b) Subject to Subsection (c), to exclude or nodify the inplied
warranty of merchantability or any part of it the | anguage nust
mention nmerchantability and in case of a witing nust be conspi cuous,
and to exclude or nodify any inplied warranty of fitness the
excl usion nust be by a witing and conspi cuous. Language to excl ude
all inplied warranties of fitness is sufficient if it states, for
exanpl e, that "There are no warranti es which extend beyond the
description on the face hereof."

(c) Notwi thstandi ng Subsection (b)

(1) wunless the circunstances indicate otherw se, al
inplied warranties are excluded by expressions like "as is", "with
all faults" or other |anguage which in common understanding calls the
buyer's attention to the exclusion of warranties and nmakes pl ain that
there is no inplied warranty; and

(2) when the buyer before entering into the contract has
exam ned the goods or the sanple or nodel as fully as he desired or
has refused to exam ne the goods there is no inplied warranty with
regard to defects which an exam nation ought in the circunstances to
have revealed to him and

(3) an inplied warranty can al so be excluded or nodified by
course of dealing or course of performance or usage of trade.

(d) Renedies for breach of warranty can be limted in
accordance with the provisions of this chapter on |iquidation or
limtation of danages and on contractual nodification of remedy
(Sections 2.718 and 2.719).

(e) The inplied warranties of nerchantability and fitness shal
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not be applicable to the furnishing of human bl ood, bl ood plasma, or
ot her human tissue or organs froma bl ood bank or reservoir of such
ot her tissues or organs. Such bl ood, blood plasma or tissue or
organs shall not for the purpose of this Title be considered
commodities subject to sale or barter, but shall be considered as
medi cal services.

(f) The inplied warranties of nerchantability and fitness do
not apply to the sale or barter of livestock or its unborn young.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1979, 66th Leg., p. 190, ch. 99, Sec. 1, eff. My 2,
1979.

Sec. 2.317. CUMJULATI ON AND CONFLI CT OF WARRANTI ES EXPRESS OR

| MPLI ED. Warranties whether express or inplied shall be construed as
consistent with each other and as cunul ative, but if such
construction is unreasonable the intention of the parties shal
determ ne which warranty is domnant. |In ascertaining that intention
the follow ng rules apply:

(1) Exact or technical specifications displace an
i nconsi stent sanple or nodel or general |anguage of description.

(2) A sanple froman existing bul k displaces inconsistent
general | anguage of description.

(3) Express warranties displace inconsistent inplied
warranties other than an inplied warranty of fitness for a particul ar
pur pose.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.318. CHAPTER NEUTRAL ON QUESTI ON OF THI RD PARTY
BENEFI Cl ARI ES OF WARRANTI ES OF QUALI TY AND ON NEED FOR PRIVITY OF
CONTRACT. This chapter does not provide whet her anyone other than a
buyer may take advantage of an express or inplied warranty of quality
made to the buyer or whether the buyer or anyone entitled to take
advantage of a warranty nmade to the buyer may sue a third party other
than the inmmediate seller for deficiencies in the quality of the
goods. These nmatters are left to the courts for their determ nation.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.319. F.OB. AND F.A'S. TERV5. (a) Unless otherw se
agreed the termF. O B. (which neans "free on board") at a naned
pl ace, even though used only in connection with the stated price, is
a delivery termunder which

(1) when the termis F.O B. the place of shipnment, the
seller nmust at that place ship the goods in the manner provided in
this chapter (Section 2.504) and bear the expense and risk of putting
theminto the possession of the carrier; or

(2) when the termis F.OB. the place of destination, the
seller nmust at his own expense and risk transport the goods to that
pl ace and there tender delivery of themin the manner provided in
this chapter (Section 2.503);

(3) when under either Subdivision (1) or (2) the termis
also F.O B. vessel, car or other vehicle, the seller nust in addition
at his own expense and risk |oad the goods on board. |If the termis
F. O B. vessel the buyer nust name the vessel and in an appropriate
case the seller nmust conply with the provisions of this chapter on
the formof bill of lading (Section 2.323).

(b) Unless otherwi se agreed the termF. A S. vessel (which neans
"free alongside") at a naned port, even though used only in
connection with the stated price, is a delivery termunder which the
sel l er nust

(1) at his own expense and risk deliver the goods al ongside
the vessel in the manner usual in that port or on a dock designated
and provided by the buyer; and

(2) obtain and tender a receipt for the goods in exchange
for which the carrier is under a duty to issue a bill of |ading.

(c) Unless otherw se agreed in any case falling within
Subsection (a)(1) or (3) or Subsection (b) the buyer nust seasonably
gi ve any needed instructions for making delivery, including when the
termis F.AS. or F.OB. the loading berth of the vessel and in an
appropriate case its nane and sailing date. The seller may treat the
failure of needed instructions as a failure of cooperation under this
chapter (Section 2.311). He may also at his option nove the goods in
any reasonabl e manner preparatory to delivery or shipnent.

(d) Under the termF.O B. vessel or F.A S. unless otherw se
agreed the buyer nust nmake paynent against tender of the required
docunents and the seller nay not tender nor the buyer denmand delivery
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of the goods in substitution for the docunents.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.320. CI.F. ANDC & F. TERWMS. (a) The termC.|.F.
means that the price includes in a lunp sumthe cost of the goods and
the insurance and freight to the naned destination. The termC. & F.
or C.F. neans that the price so includes cost and freight to the
named destination

(b) Unless otherw se agreed and even though used only in
connection with the stated price and destination, the termC.|.F.
destination or its equivalent requires the seller at his own expense
and risk to

(1) put the goods into the possession of a carrier at the
port for shipment and obtain a negotiable bill or bills of Iading
covering the entire transportation to the named destination; and

(2) load the goods and obtain a receipt fromthe carrier
(which may be contained in the bill of |ading) show ng that the
freight has been paid or provided for; and

(3) obtain a policy or certificate of insurance, including
any war risk insurance, of a kind and on terns then current at the
port of shipnment in the usual anount, in the currency of the
contract, shown to cover the sanme goods covered by the bill of |ading
and providing for paynent of loss to the order of the buyer or for
t he account of whomit nmay concern; but the seller nay add to the
price the anount of the prem umfor any such war risk insurance; and

(4) prepare an invoice of the goods and procure any ot her
docunents required to effect shipment or to conply with the contract;
and

(5) forward and tender with commercial pronptness all the
docunents in due formand with any indorsenment necessary to perfect
t he buyer's rights.

(c) Unless otherwi se agreed the termC. & F. or its equival ent
has the same effect and i nposes upon the seller the same obligations
and risks as a C.1.F. termexcept the obligation as to insurance.

(d) Under the termCI.F. or C & F. unless otherw se agreed
t he buyer nust make paynent agai nst tender of the required docunents
and the seller may not tender nor the buyer demand delivery of the
goods in substitution for the docunents.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.321. CIl.F. ORC & F.: "NET LANDED WEI GHTS"; " PAYMENT
ON ARRI VAL"; WARRANTY OF CONDI TI ON ON ARRI VAL. Under a contract
containing atermC.1.F. or C. &F

(a) Were the price is based on or is to be adjusted according
to "net | anded wei ghts", "delivered weights", "out turn" quantity or
quality or the like, unless otherw se agreed the seller nust
reasonably estimate the price. The paynent due on tender of the
docunents called for by the contract is the anbunt so estinated, but
after final adjustnent of the price a settlenent nust be made with
comer ci al pronpt ness.

(b) An agreenment described in Subsection (a) or any warranty of
quality or condition of the goods on arrival places upon the seller
the risk of ordinary deterioration, shrinkage and the like in
transportation but has no effect on the place or tine of
identification to the contract for sale or delivery or on the passing
of the risk of |oss.

(c) Unless otherw se agreed where the contract provides for
paynment on or after arrival of the goods the seller nust before
paynent allow such prelimnary inspection as is feasible; but if the
goods are |ost delivery of the docunents and paynent are due when the
goods shoul d have arrived.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.322. DELIVERY "EX-SHIP'. (a) Unless otherw se agreed a
termfor delivery of goods "ex-ship” (which means fromthe carrying
vessel) or in equivalent |anguage is not restricted to a particular
ship and requires delivery froma ship which has reached a place at
t he naned port of destination where goods of the kind are usually
di schar ged.

(b) Under such a termunl ess ot herw se agreed

(1) the seller nust discharge all liens arising out of the
carriage and furnish the buyer with a direction which puts the
carrier under a duty to deliver the goods; and

(2) the risk of |oss does not pass to the buyer until the
goods | eave the ship's tackle or are otherw se properly unl oaded.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.323. FORM OF BILL OF LADI NG REQUI RED | N OVERSEAS
SHI PMENT; "OVERSEAS'. (a) Wwere the contract contenpl ates overseas
shi prent and contains a termC. I.F. or C & F. or F.OB. vessel, the
sell er unl ess otherw se agreed nmust obtain a negotiable bill of
| ading stating that the goods have been | oaded on board or, in the
case of atermC|I.F. or C & F., received for shipnent.

(b) Were in a case within Subsection (a) a bill of |ading has
been issued in a set of parts, unless otherw se agreed if the
docunents are not to be sent from abroad the buyer may denmand tender
of the full set; otherwise only one part of the bill of |ading need
be tendered. Even if the agreenent expressly requires a full set

(1) due tender of a single part is acceptable within the
provi sions of this chapter on cure of inproper delivery (Subsection
(a) of Section 2.508); and

(2) even though the full set is demanded, if the docunents
are sent from abroad the person tendering an inconplete set nmay
neverthel ess require paynment upon furnishing an i ndemity which the
buyer in good faith deens adequate.

(c) A shipnent by water or by air or a contract contenplating
such shipnment is "overseas" insofar as by usage of trade or agreenent
it is subject to the comrercial, financing or shipping practices
characteristic of international deep water comrerce.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.324. "NO ARRI VAL, NO SALE" TERM Under a term "no

arrival, no sale" or terns of |ike neaning, unless otherw se agreed,

(1) the seller nust properly ship conform ng goods and if
they arrive by any neans he nust tender themon arrival but he
assunes no obligation that the goods will arrive unless he has caused
the non-arrival; and

(2) where without fault of the seller the goods are in part
| ost or have so deteriorated as no longer to conformto the contract
or arrive after the contract time, the buyer nay proceed as if there
had been casualty to identified goods (Section 2.613).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.325. "LETTER OF CREDI T* TERM "CONFIRMED CREDI T". (a)
Failure of the buyer seasonably to furnish an agreed letter of credit
is a breach of the contract for sale.

(b) The delivery to seller of a proper letter of credit
suspends the buyer's obligation to pay. |If the letter of credit is
di shonored, the seller may on seasonable notification to the buyer
requi re paynent directly fromhim

(c) Unless otherwise agreed the term"letter of credit" or
"banker's credit" in a contract for sale neans an irrevocable credit
i ssued by a financing agency of good repute and, where the shipnent
is overseas, of good international repute. The term"confirned
credit” neans that the credit nust also carry the direct obligation
of such an agency which does business in the seller's financial
mar ket .

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.326. SALE ON APPROVAL AND SALE OR RETURN;, RIGHTS OF
CREDI TORS. (a) Unless otherw se agreed, if delivered goods nay be
returned by the buyer even though they conformto the contract, the
transaction is

(1) a "sale on approval" if the goods are delivered
primarily for use, and

(2) a "sale or return"” if the goods are delivered primarily
for resale.

(b) Goods held on approval are not subject to the clains of the
buyer's creditors until acceptance; goods held on sale or return are
subject to such clainms while in the buyer's possession.

(c) Any "or return" termof a contract for sale is to be
treated as a separate contract for sale wthin the statute of frauds
section of this chapter (Section 2.201) and as contradicting the sale
aspect of the contract within the provisions of this chapter on parol
or extrinsic evidence (Section 2.202).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1977, 65th Leg., p. 1530, ch. 623, Sec. 4, eff. Aug.
29, 1977; Acts 1999, 76th Leg., ch. 414, Sec. 2.16, eff. July 1,
2001.
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Sec. 2.327. SPECI AL | NCl DENTS OF SALE ON APPROVAL AND SALE OR
RETURN. (a) Under a sale on approval unless otherw se agreed
(1) although the goods are identified to the contract the
risk of loss and the title do not pass to the buyer until acceptance;
and
(2) use of the goods consistent with the purpose of trial
is not acceptance but failure seasonably to notify the seller of
el ection to return the goods is acceptance, and if the goods conform
to the contract acceptance of any part is acceptance of the whol e;
and
(3) after due notification of election to return, the
return is at the seller's risk and expense but a nerchant buyer nust
foll ow any reasonabl e instructions.
(b) Under a sale or return unless otherw se agreed
(1) the option to return extends to the whole or any
commercial unit of the goods while in substantially their original
condition, but nust be exercised seasonably; and
(2) the return is at the buyer's risk and expense.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.328. SALE BY AUCTION. (a) 1In a sale by auction if
goods are put up in lots each lot is the subject of a separate sale.
(b) A sale by auction is conplete when the auctioneer so

announces by the fall of the hammer or in other customary manner.

Where a bid is nade while the hammer is falling in acceptance of a

prior bid the auctioneer may in his discretion reopen the bidding or

decl are the goods sold under the bid on which the hamrer was falling.
(c) Such a sale is with reserve unless the goods are in

explicit terns put up without reserve. 1In an auction with reserve
the auctioneer may withdraw the goods at any tinme until he announces
conpletion of the sale. In an auction wi thout reserve, after the

auctioneer calls for bids on an article or lot, that article or |ot
cannot be wi thdrawn unless no bid is nade within a reasonable tine.
In either case a bidder may retract his bid until the auctioneer's
announcenent of conpletion of the sale, but a bidder's retraction
does not revive any previous bid.
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(d) If the auctioneer know ngly receives a bid on the seller's
behal f or the seller makes or procures such a bid, and notice has not
been given that |liberty for such bidding is reserved, the buyer may
at his option avoid the sale or take the goods at the price of the
| ast good faith bid prior to the conpletion of the sale. This
subsection shall not apply to any bid at a forced sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

SUBCHAPTER D. TI TLE, CREDI TORS AND GOOD FAI TH PURCHASERS

Sec. 2.401. PASSING OF TITLE; RESERVATI ON FOR SECURI TY;
LI M TED APPLI CATION OF THIS SECTION. Each provision of this chapter
with regard to the rights, obligations and renedi es of the seller,

t he buyer, purchasers or other third parties applies irrespective of
title to the goods except where the provision refers to such title.

| nsof ar as situations are not covered by the other provisions of this
chapter and matters concerning title becone material the follow ng
rul es apply:

(a) Title to goods cannot pass under a contract for sale prior
to their identification to the contract (Section 2.501), and unl ess
otherwi se explicitly agreed the buyer acquires by their
identification a special property as limted by this title. Any
retention or reservation by the seller of the title (property) in
goods shi pped or delivered to the buyer is limted in effect to a
reservation of a security interest. Subject to these provisions and
to the provisions of the chapter on Secured Transactions (Chapter 9),
title to goods passes fromthe seller to the buyer in any manner and
on any conditions explicitly agreed on by the parties.

(b) Unless otherwise explicitly agreed title passes to the
buyer at the tinme and place at which the seller conpletes his
performance with reference to the physical delivery of the goods,
despite any reservation of a security interest and even though a
docunent of title is to be delivered at a different tinme or place;
and in particular and despite any reservation of a security interest
by the bill of |ading

(1) if the contract requires or authorizes the seller to
send the goods to the buyer but does not require himto deliver them
at destination, title passes to the buyer at the tine and pl ace of
shi pment; but
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(2) if the contract requires delivery at destination, title
passes on tender there.

(c) Unless otherwi se explicitly agreed where delivery is to be
made wi t hout novi ng the goods,

(1) if the seller is to deliver a tangi ble docunent of
title, title passes at the tinme when and the place where he delivers
such docunments and if the seller is to deliver an el ectronic docunent
of title, title passes when the seller delivers the document; or

(2) if the goods are at the time of contracting already
identified and no docunents are to be delivered, title passes at the
time and place of contracting.

(d) A rejection or other refusal by the buyer to receive or
retain the goods, whether or not justified, or a justified revocation
of acceptance revests title to the goods in the seller. Such
revesting occurs by operation of law and is not a "sale".

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 6, eff. Septenber
1, 2005.

Sec. 2.402. RICHTS OF SELLER S CREDI TORS AGAI NST SOLD GOCDS.
(a) Except as provided in Subsections (b) and (c), rights of
unsecured creditors of the seller with respect to goods whi ch have
been identified to a contract for sale are subject to the buyer's
rights to recover the goods under this chapter (Sections 2.502 and
2.716).

(b) A creditor of the seller may treat a sale or an
identification of goods to a contract for sale as void if as agai nst
hima retention of possession by the seller is fraudul ent under any
rule of law of the state where the goods are situated, except that
retention of possession in good faith and current course of trade by
a nerchant-seller for a commercially reasonable tine after a sale or
identification is not fraudul ent.

(c) Nothing in this chapter shall be deened to inpair the
rights of creditors of the seller

(1) under the provisions of the chapter on Secured
Transactions (Chapter 9); or
(2) where identification to the contract or delivery is
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made not in current course of trade but in satisfaction of or as
security for a pre-existing claimfor noney, security or the |ike and
i s made under circunmstances which under any rule of |law of the state
where the goods are situated would apart fromthis chapter constitute
the transaction a fraudul ent transfer or voi dabl e preference.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.403. PONER TO TRANSFER, GOOD FAI TH PURCHASE OF GOODS
"ENTRUSTING'. (a) A purchaser of goods acquires all title which his
transferor had or had power to transfer except that a purchaser of a
l[imted interest acquires rights only to the extent of the interest
purchased. A person with voidable title has power to transfer a good
title to a good faith purchaser for value. Wen goods have been
delivered under a transaction of purchase the purchaser has such
power even though

(1) the transferor was deceived as to the identity of the
pur chaser, or

(2) the delivery was in exchange for a check which is |ater
di shonored, or

(3) it was agreed that the transaction was to be a "cash
sal e", or

(4) the delivery was procured through fraud puni shabl e as
| ar cenous under the crimnal |aw

(b) Any entrusting of possession of goods to a merchant who
deal s in goods of that kind gives himpower to transfer all rights of
the entruster to a buyer in ordinary course of business.

(c) "Entrusting"” includes any delivery and any acqui escence in
retenti on of possession regardless of any condition expressed between
the parties to the delivery or acqui escence and regardl ess of whether
t he procurenment of the entrusting or the possessor's disposition of
t he goods have been such as to be | arcenous under the crimnal |aw

(d) The rights of other purchasers of goods and of |ien
creditors are governed by the chapters on Secured Transactions
(Chapter 9) and Documnents of Title (Chapter 7).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1993, 73rd Leg., ch. 570, Sec. 3, eff. Sept. 1, 1993.
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SUBCHAPTER E. PERFORVANCE

Sec. 2.501. I NSURABLE | NTEREST I N GOODS; MANNER OF
| DENTI FI CATION OF GOODS. (a) The buyer obtains a special property
and an insurable interest in goods by identification of existing
goods as goods to which the contract refers even though the goods so
identified are non-conform ng and he has an option to return or
reject them Such identification can be made at any tine and in any
manner explicitly agreed to by the parties. |In the absence of
explicit agreenent identification occurs

(1) when the contract is made if it is for the sale of
goods already existing and identified;

(2) if the contract is for the sale of future goods other
t han those described in Subdivision (3), when goods are shi pped,
mar ked or ot herw se designated by the seller as goods to which the
contract refers;

(3) when the crops are planted or otherw se becone grow ng
crops or the young are conceived if the contract is for the sale of
unborn young to be born within twelve nonths after contracting or for
the sale of crops to be harvested within twelve nonths or the next
normal harvest season after contracting whichever is |onger.

(b) The seller retains an insurable interest in goods so |ong
as title to or any security interest in the goods remains in himand
where the identification is by the seller alone he may until default
or insolvency or notification to the buyer that the identification is
final substitute other goods for those identified.

(c) Nothing in this section inpairs any insurable interest
recogni zed under any other statute or rule of |aw

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.502. BUYER S RIGHT TO GOODS ON SELLER S REPUDI ATI ON
FAI LURE TO DELI VER, OR I NSOLVENCY. (a) Subject to Subsections (b)
and (c) and even though the goods have not been shipped a buyer who
has paid a part or all of the price of goods in which he has a
speci al property under the provisions of the i mediately preceding
section may on nmaki ng and keepi ng good a tender of any unpaid portion
of their price recover themfromthe seller if:

(1) in the case of goods bought for personal, famly, or

househol d purposes, the seller repudiates or fails to deliver as
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required by the contract; or
(2) in all cases, the seller becones insolvent within ten

days after receipt of the first installnent on their price.

(b) The buyer's right to recover the goods under Subsection
(a) (1) vests upon acquisition of a special property, even if the
seller had not then repudiated or failed to deliver.

(c) If the identification creating his special property has
been nade by the buyer he acquires the right to recover the goods
only if they conformto the contract for sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.17, eff. July 1,
2001.

Sec. 2.503. MANNER OF SELLER S TENDER OF DELI VERY. (a) Tender
of delivery requires that the seller put and hold conform ng goods at
the buyer's disposition and give the buyer any notification
reasonably necessary to enable himto take delivery. The manner,
time and place for tender are determ ned by the agreenent and this
chapter, and in particul ar

(1) tender nust be at a reasonable hour, and if it is of
goods they nust be kept available for the period reasonably necessary
to enabl e the buyer to take possession; but

(2) unless otherw se agreed the buyer must furnish
facilities reasonably suited to the recei pt of the goods.

(b) Were the case is within the next section respecting
shi pnent tender requires that the seller conply with its provisions.

(c) Were the seller is required to deliver at a particular
destination tender requires that he conply with Subsection (a) and
al so in any appropriate case tender docunents as described in
Subsections (d) and (e) of this section.

(d) Where goods are in the possession of a bailee and are to be
delivered w thout being noved

(1) tender requires that the seller either tender a
negot i abl e docunment of title covering such goods or procure
acknow edgnent by the bailee of the buyer's right to possession of
t he goods; but

(2) tender to the buyer of a non-negotiable docunent of
title or of a witten direction to the bailee to deliver is
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sufficient tender unless the buyer seasonably objects, and receipt by
t he bailee of notification of the buyer's rights fixes those rights
as against the bailee and all third persons; but risk of |oss of the
goods and of any failure by the bailee to honor the non-negotiable
docunent of title or to obey the direction remains on the seller
until the buyer has had a reasonable tinme to present the docunment or
direction, and a refusal by the bailee to honor the docunent or to
obey the direction defeats the tender.
(e) \Where the contract requires the seller to deliver docunents

(1) he rnust tender all such docunments in correct form
except as provided in this chapter with respect to bills of lading in
a set (Subsection (b) of Section 2.323); and

(2) tender through customary banking channels is sufficient
and di shonor of a draft acconpanying or associated with the docunents
constitutes non-acceptance or rejection.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1983, 68th Leg., p. 1530, ch. 290, Sec. 1, eff. Aug.
29, 1983.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 7, eff. Septenber
1, 2005.

Sec. 2.504. SH PMENT BY SELLER. \Where the seller is required
or authorized to send the goods to the buyer and the contract does
not require himto deliver themat a particular destination, then
unl ess otherw se agreed he nust

(1) put the goods in the possession of such a carrier and
make such a contract for their transportation as may be reasonabl e
having regard to the nature of the goods and other circunstances of
t he case; and

(2) obtain and pronptly deliver or tender in due form any
docunent necessary to enable the buyer to obtain possession of the
goods or otherwi se required by the agreenent or by usage of trade;
and

(3) pronptly notify the buyer of the shipnent.

Failure to notify the buyer under Subdivision (3) or to make a
proper contract under Subdivision (1) is a ground for rejection only
if material delay or | oss ensues.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.505. SELLER S SH PMENT UNDER RESERVATION. (a) Were
the seller has identified goods to the contract by or before

shi pnent :

(1) his procurenent of a negotiable bill of lading to his
own order or otherwi se reserves in hima security interest in the
goods. His procurenent of the bill to the order of a financing

agency or of the buyer indicates in addition only the seller's
expectation of transferring that interest to the person naned.

(2) a non-negotiable bill of lading to hinself or his
nom nee reserves possession of the goods as security but except in a
case of conditional delivery (Subsection (b) of Section 2.507) a non-

negotiable bill of |ading nam ng the buyer as consi gnee reserves no
security interest even though the seller retains possession or
control of the bill of [|ading.

(b) VWhen shipnment by the seller with reservation of a security
interest is in violation of the contract for sale it constitutes an
i nproper contract for transportation within the preceding section but
inpairs neither the rights given to the buyer by shipnent and
identification of the goods to the contract nor the seller's powers
as a holder of a negotiable docunent of title.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 8, eff. Septenber
1, 2005.

Sec. 2.506. RIGHTS OF FI NANCI NG AGENCY. (a) A financing
agency by paying or purchasing for value a draft which relates to a
shi pment of goods acquires to the extent of the paynment or purchase
and in addition to its own rights under the draft and any docunent of
title securing it any rights of the shipper in the goods including
the right to stop delivery and the shipper's right to have the draft
honored by the buyer.

(b) The right to reinbursenent of a financing agency which has
in good faith honored or purchased the draft under commtnent to or
authority fromthe buyer is not inpaired by subsequent discovery of
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defects with reference to any rel evant docunent which was apparently
regul ar.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 9, eff. Septenber
1, 2005.

Sec. 2.507. EFFECT OF SELLER S TENDER; DELIVERY ON CONDI TI ON.
(a) Tender of delivery is a condition to the buyer's duty to accept
t he goods and, unless otherw se agreed, to his duty to pay for them
Tender entitles the seller to acceptance of the goods and to paynent
according to the contract.

(b) Were paynent is due and dermanded on the delivery to the
buyer of goods or docunments of title, his right as against the seller
to retain or dispose of themis conditional upon his making the
paynment due.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.508. CURE BY SELLER OF | MPROPER TENDER OR DELI VERY;
REPLACEMENT. (a) Were any tender or delivery by the seller is
rej ected because non-conform ng and the tine for performance has not
yet expired, the seller nmay seasonably notify the buyer of his
intention to cure and nay then within the contract tine make a
conform ng delivery.

(b) \Where the buyer rejects a non-conform ng tender which the
sel |l er had reasonabl e grounds to believe woul d be acceptable with or
wi t hout noney all owance the seller may if he seasonably notifies the
buyer have a further reasonable tine to substitute a conform ng
t ender.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.509. RISK OF LOSS I N THE ABSENCE OF BREACH. (a) Were
the contract requires or authorizes the seller to ship the goods by
carrier

(1) if it does not require himto deliver themat a
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particul ar destination, the risk of |oss passes to the buyer when the
goods are duly delivered to the carrier even though the shipnment is
under reservation (Section 2.505); but

(2) if it does require himto deliver themat a particul ar
destination and the goods are there duly tendered while in the
possession of the carrier, the risk of |oss passes to the buyer when
t he goods are there duly so tendered as to enable the buyer to take
del i very.

(b) \Where the goods are held by a bailee to be delivered
wi t hout being noved, the risk of |oss passes to the buyer

(1) on the buyer's receipt of possession or control of a
negoti abl e docunent of title covering the goods; or

(2) on acknow edgnent by the bailee of the buyer's right to
possession of the goods; or

(3) after the buyer's receipt of possession or control of a
non- negoti abl e docunent of title or other witten direction to
deliver, as provided in Subsection (d)(2) of Section 2.503.

(c) In any case not within Subsection (a) or (b), the risk of
| oss passes to the buyer on his receipt of the goods if the seller is
a merchant; otherwi se the risk passes to the buyer on tender of
delivery.

(d) The provisions of this section are subject to contrary
agreenent of the parties and to the provisions of this chapter on
sal e on approval (Section 2.327) and on effect of breach on risk of
| oss (Section 2.510).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1983, 68th Leg., p. 1531, ch. 290, Sec. 2, eff. Aug.
29, 1983.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 10, eff.
Sept enber 1, 2005.

Sec. 2.510. EFFECT OF BREACH ON RISK OF LOSS. (a) \Were a
tender or delivery of goods so fails to conformto the contract as to
give a right of rejection the risk of their I oss remains on the
seller until cure or acceptance.

(b) Where the buyer rightfully revokes acceptance he may to the
extent of any deficiency in his effective insurance coverage treat
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the risk of loss as having rested on the seller fromthe begi nning.

(c) Were the buyer as to conform ng goods already identified
to the contract for sale repudiates or is otherwi se in breach before
risk of their loss has passed to him the seller nmay to the extent of
any deficiency in his effective insurance coverage treat the risk of
| oss as resting on the buyer for a commercially reasonable tine.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.511. TENDER OF PAYMENT BY BUYER, PAYMENT BY CHECK. (a)
Unl ess ot herw se agreed tender of paynent is a condition to the
seller's duty to tender and conpl ete any delivery.

(b) Tender of paynent is sufficient when nade by any neans or
in any manner current in the ordinary course of business unless the
sel l er demands paynent in |egal tender and gives any extension of
ti me reasonably necessary to procure it.

(c) Subject to the provisions of this title on the effect of an
instrunment on an obligation (Section 3.802), paynent by check is
conditional and is defeated as between the parties by dishonor of the
check on due presentnent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.512. PAYMENT BY BUYER BEFORE | NSPECTION. (a) Were the
contract requires paynent before inspection non-conformty of the
goods does not excuse the buyer from so nmaki ng paynent unl ess

(1) the non-conformty appears w thout inspection; or

(2) despite tender of the required docunents circunstances
woul d justify injunction against honor under this title (Section
5.109(b)).

(b) Paynment pursuant to Subsection (a) does not constitute an
acceptance of goods or inpair the buyer's right to inspect or any of
his renedies.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 3, eff. Sept. 1, 1999.

Sec. 2.513. BUYER S RIGHT TO I NSPECTI ON OF GOODS. (a) Unless
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ot herwi se agreed and subject to Subsection (c), where goods are
tendered or delivered or identified to the contract for sale, the
buyer has a right before paynent or acceptance to inspect themat any
reasonabl e place and tinme and in any reasonabl e manner. Wen the
seller is required or authorized to send the goods to the buyer, the
i nspection may be after their arrival.

(b) Expenses of inspection nmust be borne by the buyer but may
be recovered fromthe seller if the goods do not conformand are
rej ect ed.

(c) Unless otherw se agreed and subject to the provisions of
this chapter on C.1.F. contracts (Subsection (c) of Section 2.321),
the buyer is not entitled to inspect the goods before paynent of the
price when the contract provides

(1) for delivery "C.OD." or on other like terms; or

(2) for paynent against docunents of title, except where
such paynent is due only after the goods are to becone avail able for
i nspecti on.

(d) A place or nethod of inspection fixed by the parties is
presuned to be exclusive but unless otherw se expressly agreed it
does not postpone identification or shift the place for delivery or
for passing the risk of loss. |If conpliance becones inpossible,

i nspection shall be as provided in this section unless the place or
nmet hod fixed was clearly intended as an indi spensabl e condition
failure of which avoids the contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.514. WHEN DOCUMENTS DELI VERABLE ON ACCEPTANCE; WHEN ON
PAYMENT. Unl ess ot herwi se agreed docunents agai nst which a draft is
drawn are to be delivered to the drawee on acceptance of the draft if
it is payable nore than three days after presentnent; otherw se,
only on paynent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.515. PRESERVI NG EVI DENCE OF GOODS I N DI SPUTE. In
furtherance of the adjustnment of any claimor dispute
(1) either party on reasonable notification to the other
and for the purpose of ascertaining the facts and preserving evidence
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has the right to i nspect, test and sanple the goods including such of
them as may be in the possession or control of the other; and

(2) the parties may agree to a third party inspection or
survey to determne the conformty or condition of the goods and may
agree that the findings shall be binding upon themin any subsequent
[itigation or adjustnent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

SUBCHAPTER F. BREACH, REPUDI ATI ON AND EXCUSE
Sec. 2.601. BUYER S RIGHTS ON | MPROPER DELI VERY. Subject to

the provisions of this chapter on breach in installnment contracts
(Section 2.612) and unl ess otherw se agreed under the sections on
contractual limtations of remedy (Sections 2.718 and 2.719), if the
goods or the tender of delivery fail in any respect to conformto the
contract, the buyer may

(1) reject the whole; or

(2) accept the whole; or

(3) accept any conmercial unit or units and reject the
rest.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.602. MANNER AND EFFECT OF RI GHTFUL REJECTION. (a)
Rej ection of goods must be within a reasonable tine after their
delivery or tender. It is ineffective unless the buyer seasonably
notifies the seller.

(b) Subject to the provisions of the two follow ng sections on
rej ected goods (Sections 2.603 and 2.604),

(1) after rejection any exercise of ownership by the buyer
with respect to any comrercial unit is wongful as against the
seller; and

(2) if the buyer has before rejection taken physical
possessi on of goods in which he does not have a security interest
under the provisions of this chapter (Subsection (c) of Section
2.711), he is under a duty after rejection to hold themwth
reasonable care at the seller's disposition for a time sufficient to
permt the seller to renove them but

(3) the buyer has no further obligations with regard to
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goods rightfully rejected.

(c) The seller's rights with respect to goods wongfully
rejected are governed by the provisions of this chapter on Seller's
remedi es in general (Section 2.703).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.603. MERCHANT BUYER S DUTI ES AS TO RI GHTFULLY REJECTED
GOODS. (a) Subject to any security interest in the buyer
(Subsection (c) of Section 2.711), when the seller has no agent or
pl ace of business at the market of rejection a nmerchant buyer is
under a duty after rejection of goods in his possession or control to
foll ow any reasonabl e instructions received fromthe seller with
respect to the goods and in the absence of such instructions to nake
reasonable efforts to sell themfor the seller's account if they are
peri shable or threaten to decline in value speedily. Instructions
are not reasonable if on demand indemity for expenses is not
forthcom ng.

(b) Wen the buyer sells goods under Subsection (a), he is
entitled to reinbursenent fromthe seller or out of the proceeds for
reasonabl e expenses of caring for and selling them and if the
expenses include no selling comm ssion then to such conmi ssion as is
usual in the trade or if there is none to a reasonabl e sum not
exceeding ten per cent on the gross proceeds.

(c) In conmplying with this section the buyer is held only to
good faith and good faith conduct hereunder is neither acceptance nor
conversion nor the basis of an action for danmages.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.604. BUYER S OPTIONS AS TO SALVAGE OF RI GHTFULLY
REJECTED GOODS. Subject to the provisions of the imredi ately
precedi ng section on perishables if the seller gives no instructions
within a reasonable tine after notification of rejection the buyer
may store the rejected goods for the seller's account or reship them
to himor resell themfor the seller's account with rei nbursenent as
provided in the preceding section. Such action is not acceptance or
conver si on.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.605. WAIVER OF BUYER S OBJECTI ONS BY FAI LURE TO
PARTI CULARI ZE. (a) The buyer's failure to state in connection with
rejection a particular defect which is ascertai nable by reasonabl e
i nspection precludes himfromrelying on the unstated defect to
justify rejection or to establish breach
(1) where the seller could have cured it if stated
seasonably; or
(2) Dbetween nerchants when the seller has after rejection
made a request in witing for a full and final witten statenent of
all defects on which the buyer proposes to rely.
(b) Paynent agai nst docunents nmade w thout reservation of
rights precludes recovery of the paynent for defects apparent in the
docunent s.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 11, eff.
Sept enber 1, 2005.

Sec. 2.606. WHAT CONSTI TUTES ACCEPTANCE OF GOODS. (a)
Accept ance of goods occurs when the buyer
(1) after a reasonable opportunity to inspect the goods
signifies to the seller that the goods are conformng or that he wll
take or retain themin spite of their non-conformty; or
(2) fails to nmake an effective rejection (Subsection (a) of
Section 2.602), but such acceptance does not occur until the buyer
has had a reasonabl e opportunity to inspect them or
(3) does any act inconsistent with the seller's ownership;
but if such act is wongful as against the seller it is an acceptance
only if ratified by him
(b) Acceptance of a part of any commercial unit is acceptance
of that entire unit.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.607. EFFECT OF ACCEPTANCE, NOTICE OF BREACH,  BURDEN OF
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ESTABLI SH NG BREACH AFTER ACCEPTANCE; NOTICE OF CLAIM OR LI TI GATI ON
TO PERSON ANSWERABLE OVER. (a) The buyer nust pay at the contract
rate for any goods accepted.

(b) Acceptance of goods by the buyer precludes rejection of the
goods accepted and if made with know edge of a non-conformty cannot
be revoked because of it unless the acceptance was on the reasonabl e
assunption that the non-conformty would be seasonably cured but
acceptance does not of itself inpair any other renedy provided by
this chapter for non-conformty.

(c) Were a tender has been accepted

(1) the buyer nust within a reasonable tinme after he
di scovers or should have di scovered any breach notify the seller of
breach or be barred fromany renedy; and

(2) if the claimis one for infringenent or the |ike
(Subsection (c) of Section 2.312) and the buyer is sued as a result
of such a breach he must so notify the seller within a reasonabl e
time after he receives notice of the litigation or be barred from any
remedy over for liability established by the litigation.

(d) The burden is on the buyer to establish any breach with
respect to the goods accepted.

(e) \Where the buyer is sued for breach of a warranty or other
obligation for which his seller is answerabl e over

(1) he may give his seller witten notice of the
litigation. |If the notice states that the seller nmay cone in and
defend and that if the seller does not do so he will be bound in any
action against himby his buyer by any determ nation of fact common
to the two litigations, then unless the seller after seasonable
recei pt of the notice does cone in and defend he is so bound.

(2) if the claimis one for infringenent or the |ike
(Subsection (c) of Section 2.312) the original seller may demand in
witing that his buyer turn over to himcontrol of the litigation
including settlenent or else be barred fromany renedy over and if he
al so agrees to bear all expense and to satisfy any adverse judgnent,

t hen unl ess the buyer after seasonable receipt of the denand does
turn over control the buyer is so barred.

(f) The provisions of Subsections (c), (d) and (e) apply to any
obligation of a buyer to hold the seller harml ess agai nst
infringenment or the |ike (Subsection (c) of Section 2.312).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.608. REVOCATI ON OF ACCEPTANCE I N WHOLE OR I N PART. (a)
The buyer nay revoke his acceptance of a |ot or conmmercial unit whose
non-conformty substantially inpairs its value to himif he has
accepted it

(1) on the reasonable assunption that its non-conformty
woul d be cured and it has not been seasonably cured; or

(2) wthout discovery of such non-conformty if his
acceptance was reasonably induced either by the difficulty of
di scovery before acceptance or by the seller's assurances.

(b) Revocation of acceptance must occur within a reasonabl e
time after the buyer discovers or should have di scovered the ground
for it and before any substantial change in condition of the goods
which is not caused by their own defects. It is not effective until
the buyer notifies the seller of it.

(c) A buyer who so revokes has the sane rights and duties with
regard to the goods involved as if he had rejected them

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.609. RIGHT TO ADEQUATE ASSURANCE OF PERFORMANCE. (a) A
contract for sale inposes an obligation on each party that the
other's expectation of receiving due performance wll not be
i mpai red. Wen reasonabl e grounds for insecurity arise with respect
to the performance of either party the other may in witing demand
adequat e assurance of due performance and until he receives such
assurance may if comrercially reasonabl e suspend any performance for
whi ch he has not already received the agreed return.

(b) Between nerchants the reasonabl eness of grounds for
insecurity and the adequacy of any assurance offered shall be
determ ned according to comercial standards.

(c) Acceptance of any inproper delivery or paynment does not
prejudi ce the aggrieved party's right to demand adequate assurance of
future performance.

(d) After receipt of a justified demand failure to provide
within a reasonable tinme not exceeding thirty days such assurance of
due performance as is adequate under the circunstances of the
particular case is a repudiation of the contract.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.610. ANTICI PATORY REPUDI ATI ON. When either party

repudi ates the contract with respect to a performance not yet due the
| oss of which will substantially inpair the value of the contract to
the other, the aggrieved party may

(1) for a comercially reasonable tine await performance by
the repudi ating party; or

(2) resort to any renmedy for breach (Section 2.703 or
Section 2.711), even though he has notified the repudiating party
that he would await the latter's performance and has urged
retraction; and

(3) in either case suspend his own perfornmance or proceed
in accordance with the provisions of this chapter on the seller's
right to identify goods to the contract notw thstandi ng breach or to
sal vage unfini shed goods (Section 2.704).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.611. RETRACTI ON OF ANTI Cl PATORY REPUDI ATION. (a) Until
the repudiating party's next performance is due he can retract his
repudi ati on unl ess the aggrieved party has since the repudi ation
cancelled or materially changed his position or otherw se indicated
that he considers the repudiation final.

(b) Retraction may be by any nethod which clearly indicates to
the aggrieved party that the repudiating party intends to perform
but must include any assurance justifiably demanded under the
provi sions of this chapter (Section 2.609).

(c) Retraction reinstates the repudiating party's rights under
the contract with due excuse and all owance to the aggrieved party for
any del ay occasi oned by the repudiation.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.612. "I NSTALLMENT CONTRACT"; BREACH. (a) An
"install ment contract” is one which requires or authorizes the
delivery of goods in separate lots to be separately accepted, even
t hough the contract contains a clause "each delivery is a separate
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contract” or its equival ent.

(b) The buyer may reject any installnment which is non-
conformng if the non-conformty substantially inpairs the val ue of
that installnment and cannot be cured or if the non-conformty is a
defect in the required docunents; but if the non-conformty does not
fall within Subsection (c) and the seller gives adequate assurance of
its cure the buyer nust accept that install ment.

(c) \Wenever non-conformty or default with respect to one or
nore installments substantially inpairs the value of the whol e
contract there is a breach of the whole. But the aggrieved party
reinstates the contract if he accepts a non-conformng install nent
w t hout seasonably notifying of cancellation or if he brings an
action with respect only to past installnments or demands perfornmance
as to future installnents.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.613. CASUALTY TO | DENTI FI ED GOODS. Where the contract
requires for its performance goods identified when the contract is
made, and the goods suffer casualty without fault of either party
before the risk of |oss passes to the buyer, or in a proper case
under a "no arrival, no sale" term (Section 2.324) then

(1) if the loss is total the contract is avoided; and

(2) if the loss is partial or the goods have so
deteriorated as no longer to conformto the contract the buyer may
neverthel ess demand i nspection and at his option either treat the
contract as avoi ded or accept the goods with due all owance fromthe
contract price for the deterioration or the deficiency in quantity
but without further right against the seller.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.614. SUBSTI TUTED PERFORMANCE. (a) Where without fault
of either party the agreed berthing, |oading, or unloading facilities
fail or an agreed type of carrier becones unavail abl e or the agreed
manner of delivery otherw se beconmes commercially inpracticable but a
commercially reasonabl e substitute is available, such substitute
performance nmust be tendered and accept ed.

(b) If the agreed neans or manner of paynent fails because of
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domestic or foreign governnmental regulation, the seller nmay w thhold
or stop delivery unless the buyer provides a neans or nmanner of
paynment which is commercially a substantial equivalent. If delivery
has al ready been taken, paynent by the means or in the manner

provi ded by the regul ation discharges the buyer's obligation unless
the regulation is discrimnatory, oppressive or predatory.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.615. EXCUSE BY FAI LURE OF PRESUPPCSED CONDI Tl ONS.
Except so far as a seller nmay have assunmed a greater obligation and
subject to the preceding section on substituted performance:

(1) Delay in delivery or non-delivery in whole or in part
by a seller who conplies with Subdivisions (2) and (3) is not a
breach of his duty under a contract for sale if performance as agreed
has been nade inpracticable by the occurrence of a contingency the
non- occurrence of which was a basic assunption on which the contract
was made or by conpliance in good faith with any applicable foreign
or donestic governnmental regulation or order whether or not it later
proves to be invalid.

(2) \Were the causes nentioned in Subdivision (1) affect
only a part of the seller's capacity to perform he nust allocate
production and deliveries anong his custonmers but nmay at his option
i ncl ude regul ar custoners not then under contract as well as his own
requi renents for further manufacture. He nay so allocate in any
manner which is fair and reasonabl e.

(3) The seller nust notify the buyer seasonably that there

will be delay or non-delivery and, when allocation is required under
Subdi vision (2), of the estimted quota thus nade avail able for the
buyer.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.616. PROCEDURE ON NOTI CE CLAIM NG EXCUSE. (a) Were
t he buyer receives notification of a material or indefinite delay or
an allocation justified under the preceding section he may by witten
notification to the seller as to any delivery concerned, and where
t he prospective deficiency substantially inpairs the value of the
whol e contract under the provisions of this chapter relating to
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breach of installnment contracts (Section 2.612), then also as to the
whol e,

(1) termnate and thereby di scharge any unexecuted portion
of the contract; or

(2) nodify the contract by agreeing to take his avail able
gquota in substitution.

(b) If after receipt of such notification fromthe seller the
buyer fails so to nodify the contract within a reasonable tine not
exceeding thirty days the contract | apses with respect to any
deliveries affected.

(c) The provisions of this section my not be negated by
agreenent except insofar as the seller has assuned a greater
obl i gati on under the preceding section.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

SUBCHAPTER G. REMEDI ES
Sec. 2.701. REMEDI ES FOR BREACH OF COLLATERAL CONTRACTS NOT
| MPAI RED. Renedi es for breach of any obligation or prom se
collateral or ancillary to a contract for sale are not inpaired by
the provisions of this chapter.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.702. SELLER S REMEDI ES ON DI SCOVERY OF BUYER S
| NSOLVENCY. (a) Wiere the seller discovers the buyer to be
i nsol vent he may refuse delivery except for cash including paynment
for all goods theretofore delivered under the contract, and stop
delivery under this chapter (Section 2.705).

(b) \Where the seller discovers that the buyer has received
goods on credit while insolvent he may reclai mthe goods upon demand
made within ten days after the receipt, but if msrepresentation of
sol vency has been nmade to the particular seller in witing within
three nonths before delivery the ten day limtation does not apply.
Except as provided in this subsection the seller may not base a right
to reclai mgoods on the buyer's fraudul ent or innocent
m srepresentati on of solvency or of intent to pay.

(c) The seller's right to reclaimunder Subsection (b) is
subject to the rights of a buyer in ordinary course or other good
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faith purchaser or lien creditor under this chapter (Section 2.403).
Successful reclamation of goods excludes all other renmedies with
respect to them

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.703. SELLER S REMEDI ES I N GENERAL. \ere the buyer
wongfully rejects or revokes acceptance of goods or fails to make a
paynment due on or before delivery or repudiates with respect to a
part or the whole, then with respect to any goods directly affected
and, if the breach is of the whole contract (Section 2.612), then
also with respect to the whol e undelivered bal ance, the aggrieved
sel l er may

(1) wthhold delivery of such goods;

(2) stop delivery by any bailee as hereafter provided
(Section 2.705);

(3) proceed under the next section respecting goods stil
unidentified to the contract;

(4) resell and recover damages as hereafter provided
(Section 2.706);

(5) recover damages for non-acceptance (Section 2.708) or
in a proper case the price (Section 2.709);

(6) cancel.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.704. SELLER S RIGHT TO I DENTI FY GOODS TO THE CONTRACT
NOTW THSTANDI NG BREACH OR TO SALVAGE UNFI NI SHED GOODS. (a) An
aggri eved seller under the preceding section may

(1) identify to the contract conform ng goods not already
identified if at the tinme he | earned of the breach they are in his
possessi on or control;

(2) treat as the subject of resal e goods which have
denonstrably been intended for the particular contract even though
t hose goods are unfi ni shed.

(b) \Where the goods are unfinished an aggrieved seller may in
t he exerci se of reasonable commercial judgnment for the purposes of
avoiding | oss and of effective realization either conplete the
manuf acture and wholly identify the goods to the contract or cease
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manuf acture and resell for scrap or sal vage val ue or proceed in any
ot her reasonabl e manner.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.705. SELLER S STOPPAGE OF DELIVERY I N TRANSIT OR
OTHERW SE. (a) The seller may stop delivery of goods in the
possession of a carrier or other bailee when he discovers the buyer
to be insolvent (Section 2.702) and may stop delivery of carl oad,
truckl oad, planel oad or |arger shipnments of express or freight when
t he buyer repudiates or fails to make a paynent due before delivery
or if for any other reason the seller has a right to withhold or
recl ai mthe goods.

(b) As against such buyer the seller may stop delivery until

(1) receipt of the goods by the buyer; or

(2) acknow edgnent to the buyer by any bail ee of the goods
except a carrier that the bailee holds the goods for the buyer; or

(3) such acknow edgnent to the buyer by a carrier by
reshi pment or as a warehouse; or

(4) negotiation to the buyer of any negotiabl e docunment of
title covering the goods.

(c)(1) To stop delivery the seller nust so notify as to enable
the bail ee by reasonable diligence to prevent delivery of the goods.

(2) After such notification the bailee nust hold and
deliver the goods according to the directions of the seller but the
seller is liable to the bailee for any ensuing charges or danages.

(3) If a negotiable docunent of title has been issued for
goods the bailee is not obliged to obey a notification to stop until
surrender of possession or control of the docunent.

(4) A carrier who has issued a non-negotiable bill of
lading is not obliged to obey a notification to stop received froma
person ot her than the consignor.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 12, eff.
Septenber 1, 2005.

Sec. 2.706. SELLER S RESALE | NCLUDI NG CONTRACT FOR RESALE. (a)
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Under the conditions stated in Section 2.703 on seller's renedies,
the seller may resell the goods concerned or the undelivered bal ance
thereof. Wiere the resale is made in good faith and in a
commercially reasonabl e manner the seller may recover the difference
between the resale price and the contract price together with any

i nci dental danmages all owed under the provisions of this chapter
(Section 2.710), but |ess expenses saved in consequence of the
buyer's breach.

(b) Except as otherw se provided in Subsection (c) or unless
ot herwi se agreed resale may be at public or private sale including
sale by way of one or nore contracts to sell or of identification to
an existing contract of the seller. Sale may be as a unit or in
parcels and at any tinme and place and on any terns but every aspect
of the sale including the nmethod, manner, tinme, place and terns nust
be comercially reasonable. The resale nust be reasonably identified
as referring to the broken contract, but it is not necessary that the
goods be in existence or that any or all of them have been identified
to the contract before the breach

(c) Were the resale is at private sale the seller nust give
t he buyer reasonable notification of his intention to resell.

(d) \Where the resale is at public sale

(1) only identified goods can be sold except where there is
a recogni zed market for a public sale of futures in goods of the
kind; and

(2) it rmust be nade at a usual place or market for public
sale if one is reasonably avail abl e and except in the case of goods
whi ch are perishable or threaten to decline in value speedily the
sell er must give the buyer reasonable notice of the tinme and place of
the resale; and

(3) if the goods are not to be within the view of those
attending the sale the notification of sale nust state the place
where the goods are | ocated and provide for their reasonable
i nspection by prospective bidders; and

(4) the seller may buy.

(e) A purchaser who buys in good faith at a resale takes the
goods free of any rights of the original buyer even though the seller
fails to conply with one or nore of the requirenments of this section.

(f) The seller is not accountable to the buyer for any profit
made on any resale. A person in the position of a seller (Section
2.707) or a buyer who has rightfully rejected or justifiably revoked
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accept ance nmust account for any excess over the anount of his
security interest, as hereinafter defined (Subsection (c) of Section
2.711).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.707. "PERSON IN THE POSI TION OF A SELLER'. (a) A
"person in the position of a seller” includes as against a principal
an agent who has paid or becone responsible for the price of goods on
behal f of his principal or anyone who otherw se holds a security
interest or other right in goods simlar to that of a seller.

(b) A person in the position of a seller may as provided in
this chapter withhold or stop delivery (Section 2.705) and resel
(Section 2.706) and recover incidental damages (Section 2.710).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.708. SELLER S DAMAGES FOR NON- ACCEPTANCE OR REPUDI ATI ON.
(a) Subject to Subsection (b) and to the provisions of this chapter
Wi th respect to proof of market price (Section 2.723), the neasure of
damages for non-acceptance or repudiation by the buyer is the
di fference between the nmarket price at the tine and place for tender
and the unpaid contract price together with any incidental damages
provided in this chapter (Section 2.710), but |ess expenses saved in
consequence of the buyer's breach.

(b) If the neasure of damages provided in Subsection (a) is
i nadequate to put the seller in as good a position as performance
woul d have done then the nmeasure of damages is the profit (including
reasonabl e overhead) which the seller would have nade from ful
performance by the buyer, together with any incidental damages
provided in this chapter (Section 2.710), due all owance for costs
reasonably incurred and due credit for paynents or proceeds of
resal e.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.709. ACTION FOR THE PRICE. (a) Wen the buyer fails to
pay the price as it becomes due the seller may recover, together with
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any incidental damages under the next section, the price

(1) of goods accepted or of conform ng goods |ost or
damaged within a commercially reasonable tine after risk of their
| oss has passed to the buyer; and

(2) of goods identified to the contract if the seller is
unabl e after reasonable effort to resell themat a reasonable price
or the circunstances reasonably indicate that such effort will be
unavai l i ng.

(b) \Where the seller sues for the price he nmust hold for the
buyer any goods which have been identified to the contract and are
still in his control except that if resal e becones possible he may
resell themat any tinme prior to the collection of the judgnent. The
net proceeds of any such resale nust be credited to the buyer and
paynent of the judgnent entitles himto any goods not resold.

(c) After the buyer has wongfully rejected or revoked
acceptance of the goods or has failed to make a paynent due or has
repudi ated (Section 2.610), a seller who is held not entitled to the
price under this section shall neverthel ess be awarded damages for
nonaccept ance under the precedi ng section.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.710. SELLER S I NClI DENTAL DAMAGES. Incidental danmages to
an aggrieved seller include any commercially reasonabl e charges,
expenses or conm ssions incurred in stopping delivery, in the
transportation, care and custody of goods after the buyer's breach,
in connection with return or resale of the goods or otherw se
resulting fromthe breach

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.711. BUYER S REMEDI ES I N GENERAL; BUYER S SECURI TY
| NTEREST | N REJECTED GOODS. (a) Were the seller fails to make
delivery or repudi ates or the buyer rightfully rejects or justifiably
revokes acceptance then with respect to any goods involved, and with
respect to the whole if the breach goes to the whole contract
(Section 2.612), the buyer may cancel and whether or not he has done
so may in addition to recovering so nuch of the price as has been
paid
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(1) "cover" and have damages under the next section as to
all the goods affected whether or not they have been identified to
the contract; or

(2) recover damages for non-delivery as provided in this
chapter (Section 2.713).

(b) Were the seller fails to deliver or repudi ates the buyer
may al so

(1) if the goods have been identified recover them as
provided in this chapter (Section 2.502); or

(2) in a proper case obtain specific perfornmance or replevy
t he goods as provided in this chapter (Section 2.716).

(c) Onrightful rejection or justifiable revocation of
acceptance a buyer has a security interest in goods in his possession
or control for any paynents made on their price and any expenses
reasonably incurred in their inspection, receipt, transportation,
care and custody and may hold such goods and resell themin |ike
manner as an aggrieved seller (Section 2.706).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.712. "COVER'; BUYER S PROCUREMENT OF SUBSTI TUTE GOCDS.
(a) After a breach within the preceding section the buyer nmay
"cover" by making in good faith and w thout unreasonabl e del ay any
reasonabl e purchase of or contract to purchase goods in substitution
for those due fromthe seller.

(b) The buyer may recover fromthe seller as damages the
di fference between the cost of cover and the contract price together
with any incidental or consequential danmages as herei nafter defined
(Section 2.715), but |ess expenses saved in consequence of the
seller's breach

(c) Failure of the buyer to effect cover within this section
does not bar himfrom any other renedy.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.713. BUYER S DAMACGES FOR NON- DELI VERY OR REPUDI ATI ON.
(a) Subject to the provisions of this chapter with respect to proof
of market price (Section 2.723), the neasure of damages for non-
delivery or repudiation by the seller is the difference between the
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mar ket price at the tinme when the buyer |earned of the breach and the
contract price together with any incidental and consequential damages
provided in this chapter (Section 2.715), but |ess expenses saved in
consequence of the seller's breach.

(b) Market price is to be determ ned as of the place for tender
or, in cases of rejection after arrival or revocation of acceptance,
as of the place of arrival.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.714. BUYER S DAMAGES FOR BREACH I N REGARD TO ACCEPTED
GOODS. (a) Wiere the buyer has accepted goods and gi ven
notification (Subsection (c) of Section 2.607) he may recover as
damages for any non-conformty of tender the loss resulting in the
ordinary course of events fromthe seller's breach as determ ned in
any manner which is reasonable.

(b) The neasure of damages for breach of warranty is the
difference at the tine and place of acceptance between the val ue of
t he goods accepted and the val ue they would have had if they had been
as warranted, unless special circunstances show proxi mate danmages of
a different anount.

(c) In a proper case any incidental and consequential danmages
under the next section may al so be recovered.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.715. BUYER S | NCl DENTAL AND CONSEQUENTI AL DAMAGES. (a)
| nci dental damages resulting fromthe seller's breach include
expenses reasonably incurred in inspection, receipt, transportation
and care and custody of goods rightfully rejected, any comrercially
reasonabl e charges, expenses or comr ssions in connection with
effecting cover and any ot her reasonabl e expense incident to the
del ay or other breach.

(b) Consequential damages resulting fromthe seller's breach
i ncl ude

(1) any loss resulting fromgeneral or particul ar
requi renents and needs of which the seller at the time of contracting
had reason to know and which could not reasonably be prevented by
cover or otherw se; and
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(2) injury to person or property proximtely resulting from
any breach of warranty.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.716. BUYER S RIGHT TO SPECI FI C PERFORMANCE OR REPLEVI N
(a) Specific performance may be decreed where the goods are uni que
or in other proper circunstances.

(b) The decree for specific performance may include such terns
and conditions as to paynent of the price, danages, or other relief
as the court may deem just.

(c) The buyer has a right of replevin for goods identified to
the contract if after reasonable effort he is unable to effect cover
for such goods or the circunstances reasonably indicate that such
effort wll be unavailing or if the goods have been shi pped under
reservation and satisfaction of the security interest in them has
been made or tendered. |In the case of goods bought for personal,
famly, or household purposes, the buyer's right of replevin vests
upon acquisition of a special property, even if the seller had not
then repudiated or failed to deliver.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.18, eff. July 1,
2001.

Sec. 2.717. DEDUCTI ON OF DAMAGES FROM THE PRI CE. The buyer on
notifying the seller of his intention to do so may deduct all or any
part of the damages resulting fromany breach of the contract from
any part of the price still due under the sane contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.718. LIQUI DATION OR LI M TATI ON OF DAMAGES; DEPCSI TS.
(a) Danmges for breach by either party nmay be liquidated in the
agreenent but only at an anmount which is reasonable in the |ight of
the anticipated or actual harm caused by the breach, the difficulties
of proof of |oss, and the inconveni ence or non-feasibility of
ot herwi se obtaining an adequate renedy. A termfixing unreasonably
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| arge liquidated damages is void as a penalty.

(b) Were the seller justifiably wi thholds delivery of goods
because of the buyer's breach, the buyer is entitled to restitution
of any anount by which the sum of his paynents exceeds

(1) the amount to which the seller is entitled by virtue of
terms liquidating the seller's damages in accordance with Subsection
(a), or

(2) in the absence of such terns, twenty percent of the
val ue of the total performance for which the buyer is obligated under
t he contract or $500, whichever is snaller.

(c) The buyer's right to restitution under Subsection (b) is
subject to offset to the extent that the seller establishes

(1) aright to recover damages under the provisions of this
chapter other than Subsection (a), and

(2) the amount or value of any benefits received by the
buyer directly or indirectly by reason of the contract.

(d) Were a seller has received paynent in goods their
reasonabl e val ue or the proceeds of their resale shall be treated as
paynents for the purposes of Subsection (b); but if the seller has
noti ce of the buyer's breach before reselling goods received in part
performance, his resale is subject to the conditions laid down in
this chapter on resale by an aggrieved seller (Section 2.706).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.719. CONTRACTUAL MODI FI CATI ON OR LI M TATI ON OF REMEDY.
(a) Subject to the provisions of Subsections (b) and (c) of this
section and of the preceding section on liquidation and limtation of
damages,

(1) the agreenent may provide for renedies in addition to
or in substitution for those provided in this chapter and may limt
or alter the neasure of damages recoverable under this chapter, as by
limting the buyer's renedies to return of the goods and repaynment of
the price or to repair and replacenent of non-conform ng goods or
parts; and

(2) resort to a renmedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which case it is the
sol e renedy.

(b) \Where circunstances cause an exclusive or limted renedy to
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fail of its essential purpose, remedy may be had as provided in this
title.

(c) Consequential damages may be |imted or excluded unless the
limtation or exclusion is unconscionable. Limtation of
consequenti al danmages for injury to the person in the case of
consuner goods is prima facie unconscionable but limtation of
damages where the loss is comercial is not.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.720. EFFECT OF " CANCELLATI ON' OR "RESCI SSI ON' ON CLAI M5
FOR ANTECEDENT BREACH. Unless the contrary intention clearly
appears, expressions of "cancellation" or "rescission" of the
contract or the |ike shall not be construed as a renunciation or
di scharge of any claimin danmages for an ant ecedent breach.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.721. REMEDIES FOR FRAUD. Renedies for material
m srepresentation or fraud include all renedies avail able under this
chapter for non-fraudul ent breach. Neither rescission or a claimfor
resci ssion of the contract for sale nor rejection or return of the
goods shall bar or be deened inconsistent with a claimfor damages or
ot her renedy.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.722. WHO CAN SUE THI RD PARTI ES FOR | NJURY TO GOODS.
Where a third party so deals with goods which have been identified to
a contract for sale as to cause actionable injury to a party to that
cont ract

(1) aright of action against the third party is in either
party to the contract for sale who has title to or a security
interest or a special property or an insurable interest in the goods;
and if the goods have been destroyed or converted a right of action
is also in the party who either bore the risk of |oss under the
contract for sale or has since the injury assunmed that risk as
agai nst the other;
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(2) if at the time of the injury the party plaintiff did
not bear the risk of loss as against the other party to the contract
for sale and there is no arrangenent between them for disposition of
the recovery, his suit or settlenent is, subject to his own interest,
as a fiduciary for the other party to the contract;

(3) either party may with the consent of the other sue for
t he benefit of whomit nay concern.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.723. PROOF OF MARKET PRICE: TIME AND PLACE. (a) If an
action based on anticipatory repudiation cones to trial before the
time for performance with respect to sone or all of the goods, any
damages based on market price (Section 2.708 or Section 2.713) shal
be determ ned according to the price of such goods prevailing at the
time when the aggrieved party | earned of the repudiation.

(b) If evidence of a price prevailing at the tinmes or places
described in this chapter is not readily available the price
prevailing within any reasonable tinme before or after the tine
descri bed or at any other place which in comrercial judgnment or under
usage of trade would serve as a reasonabl e substitute for the one
descri bed may be used, naking any proper allowance for the cost of
transporting the goods to or from such other place.

(c) Evidence of a relevant price prevailing at a tinme or place
ot her than the one described in this chapter offered by one party is
not adm ssible unless and until he has given the other party such
notice as the court finds sufficient to prevent unfair surprise.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.724. ADM SSIBILITY OF MARKET QUOTATI ONS. Whenever the
prevailing price or value of any goods regularly bought and sold in
any established coomodity market is in issue, reports in official
publications or trade journals or in newspapers or periodicals of
general circul ation published as the reports of such market shall be
adm ssible in evidence. The circunstances of the preparation of such
a report may be shown to affect its weight but not its admssibility.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.725. STATUTE OF LI M TATI ONS I N CONTRACTS FOR SALE. (a)
An action for breach of any contract for sale nust be commenced
within four years after the cause of action has accrued. By the
original agreenent the parties nmay reduce the period of limtation to
not | ess than one year but may not extend it.

(b) A cause of action accrues when the breach occurs,
regardl ess of the aggrieved party's |ack of know edge of the breach.
A breach of warranty occurs when tender of delivery is made, except
that where a warranty explicitly extends to future performance of the
goods and di scovery of the breach nust await the tinme of such
performance the cause of action accrues when the breach is or should
have been di scovered.

(c) \Were an action comrenced within the tine limted by
Subsection (a) is so termnated as to | eave avail able a renedy by
anot her action for the sane breach such other action may be commenced
after the expiration of the tine limted and within six nonths after
the termnation of the first action unless the termnation resulted
fromvoluntary di scontinuance or fromdism ssal for failure or
negl ect to prosecute.

(d) This section does not alter the law on tolling of the
statute of limtations nor does it apply to causes of action which
have accrued before this title becones effective.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

CHAPTER 2A. LEASES
SUBCHAPTER A. GENERAL PROVI SI ONS
Sec. 2A.101. SHORT TITLE. This chapter shall be known and may
be cited as the Uniform Comrerci al Code-- Leases.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.102. SCOPE. This chapter applies to any transaction,
regardl ess of form that creates a | ease of goods. This chapter does
not apply to a transaction that creates an interest in or |ease of
real estate, except to the extent that provision is nmade for |eases
of fixtures by Section 2A. 309.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.103. DEFINITIONS AND I NDEX OF DEFINITIONS. (a) In
this chapter unless the context otherw se requires:

(1) "Buyer in the ordinary course of business" neans a
person who in good faith and without knowl edge that the sale to him
or her is in violation of the ownership rights or security interest
or |easehold interest of a third party in the goods buys in the
ordi nary course froma person in the business of selling goods of
t hat kind but does not include a pawnbroker. "Buying" may be for
cash or by exchange of other property or on secured or unsecured
credit and includes acquiring goods or docunents of title under a
preexi sting contract for sale but does not include a transfer in bulk
or as security for or in total or partial satisfaction of a noney
debt .

(2) "Cancellation"” occurs when either party puts an end to
the | ease contract for default by the other party.

(3) "Commercial unit" nmeans a unit of goods as by
commercial usage is a single whole for purposes of |ease and division
of which materially inpairs its character or value on the market or
in use. A comercial unit may be a single article, as a nachine, or
a set of articles, as a suite of furniture or a |line of machinery, or
a quantity, as a gross or carload, or any other unit treated in use
or in the relevant market as a single whole.

(4) "Conform ng" goods or performance under a | ease
contract neans performance or goods that are in accordance with the
obl i gati ons under the | ease contract.

(5) "Consuner |ease" neans a |ease that a |lessor regularly
engaged in the business of leasing or selling nmakes to a | essee who
is an individual and who takes under the lease primarily for a
personal, famly, or household purpose, if the total paynents to be
made under the | ease contract, excluding paynents for options to
renew or buy, do not exceed $25, 000.

(6) "Fault"™ means a wongful act, om ssion, breach, or

defaul t.
(7) "Finance |ease" nmeans a | ease with respect to which
(A) the | essor does not select, manufacture, or supply
t he goods;
(B) the lessor acquires the goods or the right to
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possessi on and use of the goods in connection with the | ease; and
(C© one of the follow ng occurs:

(i) the lessee receives a copy of the contract by
whi ch the | essor acquired the goods or the right to possession and
use of the goods before signing the | ease contract;

(1i) the lessee's approval of the contract by which
the | essor acquired the goods or the right to possession and use of
the goods is a condition to effectiveness of the | ease contract;

(ti1) the lessee, before signing the | ease
contract, receives an accurate and conpl ete statenent designating the
prom ses and warranties, and any disclainmers of warranties,
limtations or nodifications of renedies, or |iquidated damages,

i ncluding those of a third party, such as the manufacturer of the
goods, provided to the | essor by the person supplying the goods in
connection wth or as part of the contract by which the | essor
acquired the goods or the right to possession and use of the goods;
or

(tv) if the lease is not a consunmer |ease, the
| essor, before the | essee signs the | ease contract, infornms the
| essee in witing (a) of the identity of the person supplying the
goods to the lessor, unless the | essee has selected that person and
directed the lessor to acquire the goods or the right to possession
and use of the goods fromthat person, (b) that the |lessee is
entitled under this chapter to the prom ses and warranties, including
those of any third party, provided to the |essor by the person
suppl ying the goods in connection with or as part of the contract by
whi ch the |l essor acquired the goods or the right to possession and
use of the goods, and (c) that the | essee nay communicate with the
person supplying the goods to the | essor and receive an accurate and
conpl ete statenent of those prom ses and warranties, including any
disclaimers and Iimtations of them or of renedies.

(8) "CGoods" nmeans all things that are noveable at the tine
of identification to the | ease contract, or are fixtures (Section
2A. 309), but the term does not include noney, documents, instrunents,
accounts, chattel paper, general intangibles, or mnerals or the
Ii1ke, including oil and gas, before extraction. The term also
i ncl udes the unborn young of animals.

(9) "Installnment | ease contract” neans a | ease contract
that authorizes or requires the delivery of goods in separate lots to
be separately accepted, even though the | ease contract contains the
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cl ause "each delivery is a separate |ease" or its equival ent.

(10) "Lease" neans a transfer of the right to possession
and use of goods for a termin return for consideration, but a sale,
i ncluding a sale on approval or a sale or return, or retention or
creation of a security interest is not a |lease. Unless the context
clearly indicates otherwi se, the termincludes a subl ease.

(11) "Lease agreenent"” means the bargain, with respect to
the | ease, of the I essor and the lessee in fact as found in their
| anguage or by inplication fromother circunmstances including course
of dealing or usage of trade or course of performance as provided by
this chapter. Unless the context clearly indicates otherw se, the
termincludes a subl ease agreenent.

(12) "Lease contract" nmeans the total |egal obligation that
results fromthe | ease agreenent as affected by this chapter and any
other applicable rules of law. Unless the context clearly indicates
ot herwi se, the termincludes a subl ease contract.

(13) "Leasehold interest” nmeans the interest of the | essor
or the | essee under a | ease contract.

(14) "Lessee" neans a person who acquires the right to
possessi on and use of goods under a | ease. Unless the context
clearly indicates otherwise, the termincludes a subl essee.

(15) "Lessee in ordinary course of business" nmeans a person
who in good faith and wi thout know edge that the | ease to himor her
isin violation of the ownership rights or security interest or
| easehol d interest of a third party in the goods, |eases in ordinary
course froma person in the business of selling or |easing goods of
that kind but does not include a pawnbroker. "Leasing" may be for
cash or by exchange of other property or on secured or unsecured
credit and includes acquiring goods or docunents of title under a
preexisting | ease contract but does not include a transfer in bulk or
as security for or in total or partial satisfaction of a noney debt.

(16) "Lessor" neans a person who transfers the right to
possessi on and use of goods under a | ease. Unless the context
clearly indicates otherwise, the termincludes a subl essor.

(17) "Lessor's residual interest"” neans the |lessor's
interest in the goods after the expiration, term nation, or
cancel | ation of the | ease contract.

(18) "Lien" means a charge against or interest in goods to
secure paynent of a debt or perfornmance of an obligation, but the
term does not include a security interest.
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(19) "Lot" neans a parcel or a single article that is the
subject matter of a separate | ease or delivery, whether or not it is
sufficient to performthe | ease contract.

(20) "Merchant | essee" neans a | essee that is a nerchant
wi th respect to goods of the kind subject to the |ease.

(21) "Present value" neans the anmobunt as of a date certain
of one or nore suns payable in the future, discounted to the date
certain. The discount is determned by the interest rate specified
by the parties if the rate was not mani festly unreasonable at the
time the transaction was entered into; otherw se, the discount is
determ ned by a commercially reasonable rate that takes into account
the facts and circunstances of each case at the tine the transaction
was entered into.

(22) "Purchase" includes taking by sale, |ease, nortgage,
security interest, pledge, gift, or any other voluntary transaction
creating an interest in goods.

(23) "Subl ease" nmeans a | ease of goods the right to
possessi on and use of which was acquired by the | essor as a | essee
under an existing | ease.

(24) "Supplier"™ means a person fromwhom a | essor buys or
| eases goods to be | eased under a finance | ease.

(25) "Supply contract" nmeans a contract under which a
| essor buys or | eases goods to be | eased.

(26) "Term nation" occurs when either party pursuant to a
power created by agreenent or |law puts an end to the | ease contract
ot herwi se than for default.

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

"Accessions". Section 2A 310(a).

"Construction nortgage". Section 2A 309(a)(4).

"Encunbrance". Section 2A 309(a)(5).

"Fi xtures". Section 2A. 309(a)(1).

"Fixture filing". Section 2A 309(a)(2).

"Purchase noney | ease". Section 2A. 309(a)(3).

(c) The following definitions in other chapters apply to this
chapter:

"Account". Section 9.102(a)(2).

"Between nerchants". Section 2.104(c).

"Buyer". Section 2.103(a)(1).

"Chattel paper". Section 9.102(a)(11).
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"Consumer goods". Section 9.102(a)(23).
"Docunent". Section 9.102(a)(30).
"Entrusting"”. Section 2.403(c).

"General intangible". Section 9.102(a)(42).

"Instrument”. Section 9.102(a)(47).

"Merchant". Section 2.104(a).

"Mortgage". Section 9.102(a)(55).

"Pursuant to commtnent”. Section 9.102(a)(69).

"Receipt". Section 2.103(a)(3).

"Sal e". Section 2.106(a).

"Sal e on approval". Section 2.326.

"Sale or return”. Section 2.326.

"Seller". Section 2.103(a)(4).

(d) In addition Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.19, eff. July 1,
2001; Acts 2003, 78th Leg., ch. 542, Sec. 4, eff. Sept. 1, 2003.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 13, eff.
Sept enber 1, 2005.

Sec. 2A.104. LEASES SUBJECT TO OTHER LAWS. (a) A |ease,
al t hough subject to this chapter, is also subject to any applicable:
(1) certificate of title statute of this state, including
Chapter 501, Transportation Code, Chapter 31, Parks and Wldlife
Code, and Subchapter E, Chapter 1201, Cccupati ons Code;
(2) certificate of title statute of another jurisdiction
(Section 2A. 105); or
(3) consumer law of this state, both decisional and
statutory, including, to the extent that they apply to a | ease
transacti on:
(A Titles 6, 7, 8, 9, and 14;
(B) Subtitle A Title 11;
(C Chapters 17, 53, 54, 72, 92, 101, 103, 305, 323,
522, 523, 602, 603, 604, and 2001;
(D) Section 65.017, Gvil Practice and Renedi es Code;
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(E) Chapter 1201, Cccupations Code; and
(F) Chapter 25, Transportation Code.

(b) In case of conflict between this chapter, other than
Sections 2A. 105, 2A 304(c) and 2A 305(c), and any statute or |aw
referred to in Subsection (a), the statute or |aw controls.

(c) Failure to conmply with any applicable statute has only the
ef fect specified therein.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1997, 75th Leg., ch. 165, Sec. 30.176, eff. Sept. 1,
1997; Acts 2003, 78th Leg., ch. 1276, Sec. 14A 753, eff. Sept. 1
2003.
Amended by:

Acts 2007, 80th Leg., R S., Ch. 885 (H B. 2278), Sec. 2.03, eff.
April 1, 2009.

Sec. 2A.105. TERRI TORI AL APPLI CATI ON OF CHAPTER TO GOCDS
COVERED BY CERTI FI CATE OF TI TLE. Subject to the provisions of
Sections 2A. 304(c) and 2A. 305(c), with respect to goods covered by a
certificate of title issued under a statute of this state or of
anot her jurisdiction, conpliance and the effect of conpliance or
nonconpliance with a certificate of title statute are governed by the
law (including the conflict of laws rules) of the jurisdiction
issuing the certificate until the earlier of:

(1) surrender of the certificate; or

(2) four nmonths after the goods are renoved fromt hat
jurisdiction and thereafter until a new certificate of title is
i ssued by anot her jurisdiction.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.106. LIM TATION ON PONER OF PARTI ES TO CONSUMER LEASE
TO CHOOSE APPLI CABLE LAW AND JUDI CIAL FORUM (a) |If the | aw chosen
by the parties to a consuner |ease is that of a jurisdiction other
than a jurisdiction in which the | essee resides at the tine the | ease
agreenent becones enforceable or wwthin 30 days thereafter or in
whi ch the goods are to be used, the choice is not enforceable.

(b) If the judicial forumchosen by the parties to a consumner
lease is a forumlocated in a jurisdiction other than the
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jurisdiction in which the | essee in fact signed the | ease agreenent,
resi des at the commencenent of the action, or resided at the tine the
| ease contract becane enforceable or in which the goods are in fact
used by the | essee, the choice is not enforceable.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.107. WAIVER OR RENUNCI ATI ON OF CLAIM OR RI GHT AFTER
DEFAULT. A claimor right arising out of an alleged default or
breach of warranty may be di scharged in whole or in part w thout
consideration by a witten waiver or renunciation signed and
delivered by the aggrieved party.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.108. UNCONSCI ONABILITY. (a) |If the court as a matter
of law finds a | ease contract or any clause of a | ease contract to
have been unconscionable at the tine it was nmade, the court may
refuse to enforce the | ease contract, or it nmay enforce the renainder
of the | ease contract w thout the unconscionable clause, or it may so
l[imt the application of any unconsci onabl e clause as to avoid any
unconsci onabl e result.

(b) Wth respect to a consuner lease, if the court as a matter
of law finds that a | ease contract or any clause of a | ease contract
has been induced by unconsci onabl e conduct or that unconsci onabl e
conduct has occurred in the collection of a claimarising froma
| ease contract, the court may grant appropriate relief.

(c) Before making a finding of unconscionability under
Subsection (a) or (b), the court, on its own notion or that of a
party, shall afford the parties a reasonable opportunity to present
evi dence as to the setting, purpose, and effect of the | ease contract
or clause thereof or of the conduct.

(d) In an action in which the | essee clains unconscionability
with respect to a consuner |ease:

(1) if the court finds unconscionability under Subsection
(a) or (b), the court shall award reasonable attorney's fees to the
| essee;

(2) if the court does not find unconscionability and the
| essee clai mng unconscionability has brought or maintained an action

Statute text rendered on: - 79 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

he or she knew to be groundl ess, the court shall award reasonable
attorney's fees to the party against whomthe claimis nmade; and

(3) in determning attorney's fees, the anount of the
recovery on behal f of the claimant under Subsections (a) and (b) is
not controlling.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.109. OPTION TO ACCELERATE AT WLL. (a) A term
provi ding that one party or the party's successor in interest may
accel erate paynent or performance or require collateral or additional
collateral "at will" or "when the party deens hinself or herself
insecure"” or in wrds of simlar inmport nust be construed to nean
that the party has power to do so only if the party in good faith
bel i eves that the prospect of paynment or performance is inpaired.

(b) Wth respect to a consuner |ease, the burden of
establishing good faith under Subsection (a) is on the party who
exerci ses the power; otherw se the burden of establishing |ack of
good faith is on the party agai nst whomthe power has been exerci sed.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER B. FORMATI ON AND CONSTRUCTI ON OF LEASE CONTRACT

Sec. 2A.201. STATUTE OF FRAUDS. (a) A lease contract is not
enforceabl e by way of action or defense unl ess:

(1) the total paynents to be nade under the |ease contract,
excl udi ng paynents for options to renew or buy, are less than $1, 000;
or

(2) there is a witing, signed by the party agai nst whom
enforcenent is sought or by that party's authorized agent, sufficient
to indicate that a | ease contract has been nade between the parties
and to describe the goods | eased and the | ease term

(b) Any description of | eased goods or of the |lease termis
sufficient and satisfies Subsection (a)(2), whether or not it is
specific, if it reasonably identifies what is described.

(c) Awiting is not insufficient because it omts or
incorrectly states a term agreed upon, but the | ease contract is not
enf orceabl e under Subsection (a)(2) beyond the | ease termand the
quantity of goods shown in the witing.
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(d) A lease contract that does not satisfy the requirenments of
Subsection (a), but which is valid in other respects, is enforceable:

(1) if the goods are to be specially manufactured or
obtained for the |l essee and are not suitable for |ease or sale to
others in the ordinary course of the |lessor's business, and the
| essor, before notice of repudiation is received and under
ci rcunst ances that reasonably indicate that the goods are for the
| essee, has made either a substantial beginning of their manufacture
or commtnents for their procurenent;

(2) if the party against whom enforcenent is sought adnmits
in that party's pleading, testinony or otherwise in court that a
| ease contract was made, but the | ease contract is not enforceable
under this provision beyond the quantity of goods admtt ed;

(3) wth respect to goods that have been received and
accepted by the | essee; or

(4) if the |lease contract would otherwi se be enforceable
under general principles of equitable estoppel, detrinental reliance
or unjust enrichnent.

(e) The lease termunder a | ease contract referred to in
Subsection (d) is:

(1) if thereis a witing signed by the party agai nst whom
enforcenent is sought or by that party's authorized agent specifying
the lease term the term so specified;

(2) if the party against whom enforcenent is sought admts
in that party's pleading, testinony, or otherwise in court a |ease
term the termso admtted; or

(3) a reasonable |ease term

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.202. FINAL WRI TTEN EXPRESSI ON;, PAROL OR EXTRINSI C
EVIDENCE. Terns with respect to which the confirmatory nenoranda of
the parties agree or which are otherwise set forth in a witing
intended by the parties as a final expression of their agreenent with
respect to such ternms as are included therein may not be contradicted
by evidence of a prior agreenent or of a contenporaneous oral
agreenent but nay be explained or suppl enent ed:

(1) Dby course of dealing or usage of trade or by course of
performance; and
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(2) by evidence of consistent additional terns unless the
court finds the witing to have been intended al so as a conpl ete and
excl usive statenent of the terns of the agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 203. SEALS I NOPERATIVE. The affixing of a seal to a
witing evidencing a | ease contract or an offer to enter into a | ease
contract does not render the witing a sealed instrunent and the | aw
with respect to sealed instruments does not apply to the | ease
contract or offer.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.204. FORVATION IN GENERAL. (a) A lease contract may
be made in any manner sufficient to show agreenent, including conduct
by both parties which recogni zes the existence of a | ease contract.

(b) An agreenent sufficient to constitute a | ease contract may
be found although the nonment of its making is undeterni ned.

(c) Although one or nore terns are |left open, a | ease contract
does not fail for indefiniteness if the parties have intended to nmake
a |l ease contract and there is a reasonably certain basis for giving
an appropriate renedy.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.205. FIRM OFFERS. An offer by a nmerchant to | ease
goods to or from another person in a signed witing that by its terns
gi ves assurance it will be held open is not revocable, for |ack of
consideration, during the tinme stated or, if no tine is stated, for a
reasonable tinme, but in no event nay the period of irrevocability
exceed three nonths. Any such term of assurance on a form supplied
by the offeree nmust be separately signed by the offeror.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.206. OFFER AND ACCEPTANCE | N FORVATI ON OF LEASE
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CONTRACT. (a) Unl ess otherw se unanbi guously indicated by the

| anguage or circunstances, an offer to nake a | ease contract nust be
construed as inviting acceptance in any manner and by any nedi um
reasonabl e in the circunstances.

(b) If the beginning of a requested performance is a reasonabl e
met hod of acceptance, an offeror who is not notified of acceptance
within a reasonable tine may treat the offer as having | apsed before
accept ance.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.208. MODI FI CATI ON, RESCI SSI ON AND WAI VER. (a) An
agreenent nodi fying a | ease contract needs no consideration to be
bi ndi ng.

(b) A signed | ease agreenent that excludes nodification or
resci ssion except by a signed witing nmay not be otherw se nodified
or rescinded, but, except as between nerchants, such a requirenent on
a formsupplied by a nerchant nust be separately signed by the other
party.

(c) Although an attenpt at nodification or rescission does not
satisfy the requirenents of Subsection (b), it nmay operate as a
wai ver .

(d) A party who has nmade a wai ver affecting an executory
portion of a | ease contract may retract the waiver by reasonable
notification received by the other party that strict performance will
be required of any term waived, unless a retraction would be unjust
in view of a material change of position in reliance on the waiver.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.209. LESSEE UNDER FI NANCE LEASE AS BENEFI Cl ARY OF
SUPPLY CONTRACT. (a) The benefit of a supplier's promses to the
| essor under the supply contract and of all warranties, whether
express or inplied, including those of any third party provided in
connection with or as part of the supply contract, extends to the
| essee to the extent of the | essee's | easehold interest under a
finance | ease related to the supply contract, but is subject to the
terms of the warranty and of the supply contract and all defenses or
clainms arising therefrom
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(b) The extension of the benefit of a supplier's prom ses and
of warranties to the | essee (Section 2A 209(a)) does not:

(1) nodify the rights and obligations of the parties to the
supply contract, whether arising therefromor otherw se; or

(2) inpose any duty or liability under the supply contract
on the | essee.

(c) Any nodification or rescission of the supply contract by
the supplier and the lessor is effective between the supplier and the
| essee unl ess, before the nodification or rescission, the supplier
has received notice that the | essee has entered into a finance | ease
related to the supply contract. |If the nodification or rescissionis
effective between the supplier and the | essee, the | essor is deened
to have assuned, in addition to the obligations of the lessor to the
| essee under the | ease contract, prom ses of the supplier to the
| essor and warranties that were so nodified or rescinded as they
exi sted and were available to the | essee before nodification or
resci ssion.

(d) In addition to the extension of the benefit of the
supplier's pronises and of warranties to the | essee under Subsection
(a), the lessee retains all rights that the | essee may have agai nst
the supplier which arise froman agreenent between the | essee and the
suppl i er or under other |aw.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.210. EXPRESS WARRANTIES. (a) Express warranties by
the |l essor are created as foll ows:

(1) Any affirmation of fact or prom se nade by the |essor
to the lessee that relates to the goods and becones part of the basis
of the bargain creates an express warranty that the goods w |
conformto the affirmati on or prom se.

(2) Any description of the goods which is made part of the
basis of the bargain creates an express warranty that the goods w |
conformto the description.

(3) Any sanple or nodel that is nmade part of the basis of
the bargain creates an express warranty that the whol e of the goods
will conformto the sanple or nodel

(b) It is not necessary to the creation of an express warranty
that the |l essor use formal words, such as "warrant"” or "guarantee,"
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or that the | essor have a specific intention to make a warranty, but
an affirmation nerely of the value of the goods or a statenent
purporting to be nmerely the |l essor's opinion or commendation of the
goods does not create a warranty.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.211. WARRANTI ES AGAI NST | NTERFERENCE AND AGAI NST
| NFRI NGEMENT; LESSEE' S OBLI GATI ON AGAI NST | NFRI NGEMENT. (a) There
isin a lease contract a warranty that for the | ease termno person
holds a claimto or interest in the goods that arose froman act or
om ssion of the |essor other than a claimby way of infringenent or
the like, which will interfere with the | essee's enjoynent of its
| easehol d interest.

(b) Except in a finance |lease there is in a |lease contract by a
| essor who is a nerchant regularly dealing in goods of the kind a
warranty that the goods are delivered free of the rightful claimof
any person by way of infringenent or the |ike.

(c) A lessee who furnishes specifications to a | essor or a
supplier shall hold the |l essor and the supplier harm ess agai nst a
claimby way of infringenment or the |ike that arises out of
conpliance with the specifications.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.212. | MPLIED WARRANTY OF MERCHANTABI LITY. (a) Except
in a finance | ease, a warranty that the goods will be nerchantable is
inplied in a |l ease contract if the lessor is a nerchant with respect
to goods of that Kkind.

(b) Goods to be nerchantable nust be at |east such as:

(1) pass without objection in the trade under the
description in the | ease agreenent;

(2) in the case of fungible goods, are of fair average
gquality within the description;

(3) are fit for the ordinary purposes for which goods of
that type are used,

(4) run, within the variation permtted by the | ease
agreenent, of even kind, quality, and quantity within each unit and
anong all units involved,
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(5) are adequately contained, packaged, and | abeled as the
| ease agreenent may require; and
(6) conformto any prom ses or affirmations of fact nmade on
t he contai ner or |abel.
(c) Oher inplied warranties may arise fromcourse of dealing
or usage of trade.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.213. | MPLI ED WARRANTY OF FI TNESS FOR PARTI CULAR
PURPOSE. Except in a finance |lease, if the lessor at the tinme the
| ease contract is nmade has reason to know of any particul ar purpose
for which the goods are required and that the lessee is relying on

the lessor's skill or judgnment to select or furnish suitable goods,
there is in the | ease contract an inplied warranty that the goods
will be fit for that purpose.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.214. EXCLUSI ON OR MODI FI CATI ON OF WARRANTI ES. (a)
Words or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limt a warranty nust be
construed whenever reasonable, as consistent with each other; but,
subject to the provisions of Section 2A 202 on parol or extrinsic
evi dence, negation or limtation is inoperative to the extent that
the construction is unreasonabl e.

(b) Subject to Subsection (c), to exclude or nodify the inplied
warranty of merchantability or any part of it the | anguage nust
mention "nmerchantability,” be by a witing, and be conspi cuous.

Subj ect to Subsection (c), to exclude or nodify an inplied warranty
of fitness the exclusion nust be by a witing and be conspi cuous.
Language to exclude all inplied warranties of fitness is sufficient
if it isinwiting, is conspicuous and states, for exanple, "There
is no warranty that the goods will be fit for a particular purpose.”

(c) Notw thstandi ng Subsection (b), but subject to Subsection
(d):

(1) unless the circunmstances indicate otherw se, al
inplied warranti es are excluded by expressions like "as is,” or "with
all faults,” or by other |anguage that in common understanding calls
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the |l essee's attention to the exclusion of warranties and nakes pl ain
that there is no inplied warranty, if in witing and conspi cuous;

(2) if the |lessee before entering into the | ease contract
has exam ned the goods or the sanple or nodel as fully as desired or
has refused to exam ne the goods, there is no inplied warranty with
regard to defects that an exam nation ought in the circunmstances to
have reveal ed; and

(3) an inplied warranty al so may be excluded or nodified by
course of dealing, course of performance, or usage of trade.

(d) To exclude or nodify a warranty agai nst interference or
agai nst infringement (Section 2A. 211) or any part of it, the |anguage
must be specific, be by a witing, and be conspi cuous, unless the
ci rcunst ances, including course of performance, course of dealing, or
usage of trade, give the | essee reason to know that the goods are
bei ng | eased subject to a claimor interest of any person.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 215. ACCUMULATI ON AND CONFLI CT OF WARRANTI ES EXPRESS OR
| MPLI ED. Warranties, whether express or inplied, nust be construed
as consistent with each other and as cunul ative, but if that
construction is unreasonable, the intention of the parties determ nes
which warranty is domnant. |In ascertaining that intention the
follow ng rules apply:

(1) exact or technical specifications displace an
i nconsi stent sanple or nodel or general |anguage of description;

(2) a sanple froman existing bul k displaces inconsistent
general | anguage of description; and

(3) express warranties displace inconsistent inplied
warranties other than an inplied warranty of fitness for a particular
pur pose.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.216. TH RD PARTY BENEFI Cl ARI ES OF EXPRESS AND | MPLI ED
WARRANTI ES. Thi s chapter does not provide whether anyone other than
a | essee may take advantage of an express or inplied warranty of
quality made to the | essee or whether the | essee or anyone entitled
to take advantage of a warranty nade to the | essee may sue a third
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party other than the inmediate | essor, or the supplier in a finance
| ease, for deficiencies in the quality of the goods. These matters
are left to the courts for their determ nation

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.217. | DENTIFICATION. ldentification of goods as goods
to which a | ease contract refers may be nmade at any tinme and in any
manner explicitly agreed to by the parties. |In the absence of
explicit agreenent, identification occurs:

(1) when the lease contract is nade if the | ease contract
is for a | ease of goods that are existing and identified;

(2) when the goods are shipped, narked, or otherw se
designated by the | essor as goods to which the | ease contract refers,
if the | ease contract is for a | ease of goods that are not existing
and identified;, or

(3) when the young are conceived, if the | ease contract is
for a | ease of the unborn young of animals.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 218. | NSURANCE AND PROCEEDS. (a) A |lessee obtains an
i nsurabl e interest when existing goods are identified to the | ease
contract even though the goods identified are nonconform ng and the
| essee has an option to reject them

(b) If a lessee has an insurable interest only by reason of the
| essor's identification of the goods, the lessor, until default or
i nsolvency or notification to the | essee that identification is
final, may substitute other goods for those identified.

(c) Notwithstanding a | essee's insurable interest under
Subsections (a) and (b), the lessor retains an insurable interest
during the existence of the | ease contract.

(d) Nothing in this section inpairs any insurable interest
recogni zed under any other statute or rule of |aw

(e) The parties by agreenent may determ ne that one or nore
parties have an obligation to obtain and pay for insurance covering
t he goods and by agreenment may determ ne the beneficiary of the
proceeds of the insurance.

Statute text rendered on: - 88 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.219. RISK OF LCSS. (a) Except in the case of a
finance | ease, risk of loss is retained by the | essor and does not
pass to the lessee. 1In the case of a finance |ease, risk of |oss
passes to the | essee.

(b) Subject to the provisions of this chapter on the effect of
default on risk of |oss (Section 2A 220), if risk of loss is to pass
to the lessee and the tinme of passage is not stated, the follow ng
rul es apply:

(1) |If the lease contract requires or authorizes the goods
to be shipped by carrier:

(A) and it does not require delivery at a particular
destination, the risk of |oss passes to the | essee when the goods are
duly delivered to the carrier; but

(B) if it does require delivery at a particular
destination and the goods are there duly tendered while in the
possession of the carrier, the risk of |oss passes to the | essee when
the goods are there duly so tendered as to enable the | essee to take
delivery.

(2) |If the goods are held by a bailee to be delivered
wi t hout being noved, the risk of |oss passes to the | essee on
acknow edgenent by the bailee of the |lessee's right to possession of
t he goods.

(3) In any case not within Subdivision (1) or (2), the risk
of | oss passes to the | essee on tender of delivery if the lessee is a
nmerchant; otherwi se the risk of |oss passes to the | essee on the
| essee' s recei pt of the goods.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 220. EFFECT OF DEFAULT ON RISK OF LCSS. (a) Were
risk of loss is to pass to the | essee and the time of passage is not
st at ed:

(1) if a tender or delivery of goods so fails to conformto
the | ease contract as to give a right of rejection, the risk of their
| oss remains with the I essor, or, in the case of a finance | ease, the
supplier, until cure or acceptance; or
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(2) if the lessee rightfully revokes acceptance, the
| essee, to the extent of any deficiency in the | essee's effective
i nsurance coverage, may treat the risk of |oss as having remai ned
with the | essor fromthe beginning.

(b) Whether or not risk of loss is to pass to the |essee, if
the |l essee as to conform ng goods already identified to a | ease
contract repudiates or is otherwise in default under the |ease
contract, the lessor, or, in the case of a finance | ease, the
supplier, to the extent of any deficiency in the lessor's or the
supplier's effective insurance coverage nay treat the risk of |oss as
resting on the |l essee for a commercially reasonable tine.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.221. CASUALTY TO I DENTIFIED GOODS. If a |ease contract
requires goods identified when the | ease contract is nade, and the
goods suffer casualty without fault of the | essee, the | essor or the
supplier before delivery, or the goods suffer casualty before risk of
| oss passes to the | essee under the | ease agreenment or Section
2A. 219:

(1) if the loss is total, the |ease contract is avoi ded;
and

(2) if the loss is partial or the goods have so
deteriorated as to no |onger conformto the | ease contract, the
| essee may neverthel ess demand i nspection and at the | essee's option
either treat the | ease contract as avoided or, except in a finance
| ease that is not a consuner |ease, accept the goods with due
al l omance fromthe rent payable for the bal ance of the | ease termfor
the deterioration or the deficiency in quantity but w thout further
ri ght against the |essor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER C. EFFECT OF LEASE CONTRACT
Sec. 2A.301. ENFORCEABILITY OF LEASE CONTRACT. Except as
otherwise provided in this title, a | ease contract is effective and
enforceabl e according to its terns between the parties, against
purchasers of the goods and against creditors of the parties.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1. 1993.

Sec. 2A.302. TITLE TO AND POSSESSI ON OF GOODS. Except as
otherw se provided in this title, each provision of this chapter
applies whether the lessor or a third party has title to the goods,
and whether the |essor, the lessee, or a third party has possession
of the goods, notw thstanding any statute or rule of |aw that
possession or the absence of possession is fraudul ent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.303. ALIENABILITY OF PARTY'S | NTEREST UNDER LEASE
CONTRACT OR OF LESSOR S RESI DUAL | NTEREST | N GOODS; DELEGATI ON OF
PERFORMANCE; TRANSFER OF RIGHTS. (a) As used in this section,
“creation of a security interest” includes the sale of a |ease
contract that is subject to Chapter 9 of this code, Secured
Transactions, by reason of Section 9.109(a)(3).

(b) Except as provided in Section 9.407(c), a provision in a
| ease agreenent which (1) prohibits the voluntary or involuntary
transfer, including a transfer by sale, sublease, creation or
enforcenent of a security interest, or attachnent, |evy, or other
judicial process, of an interest of a party under the |ease contract
or of the lessor's residual interest in the goods, or (2) makes such
a transfer an event of default, gives rise to the rights and renedies
provi ded in Subsection (d), but a transfer that is prohibited or is
an event of default under the | ease agreenent is otherw se effective.

(c) A provision in a | ease agreenment which (1) prohibits a
transfer of a right to damages for default with respect to the whole
| ease contract or of a right to paynent arising out of the
transferor's due perfornmance of the transferor's entire obligation,
or (2) makes such a transfer an event of default, is not enforceable,
and such a transfer is not a transfer that materially inpairs the
prospect of obtaining return performance by, materially changes the
duty of, or materially increases the burden or risk inposed on, the
other party to the |l ease contract within the purview of Subsection

(d).
(d) Subject to Section 9.407(c):
(1) if a transfer is made which is nmade an event of default
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under a | ease agreenent, the party to the | ease contract not making
the transfer, unless that party waives the default or otherw se
agrees, has the rights and renedi es described in Section 2A 501(b);
and

(2) if Subdivision (1) is not applicable and if a transfer
is made that (A) is prohibited under a | ease agreenent or (B)
materially inpairs the prospect of obtaining return performnce by,
mat erially changes the duty of, or materially increases the burden of
ri sk i nposed on, the other party to the | ease contract, unless the
party not making the transfer agrees at any time to the transfer in
the | ease contract or otherw se, then, except as limted by contract,
(1) the transferor is liable to the party not making the transfer for
damages caused by the transfer to the extent that the danmages could
not reasonably be prevented by the party not making the transfer and
(1i) a court having jurisdiction may grant other appropriate relief,
i ncludi ng cancellation of the | ease contract or an injunction agai nst
the transfer.

(e) A transfer of "the lease" or of "all ny rights under the
| ease,” or a transfer in simlar general ternms, is a transfer of
rights and, unless the | anguage or the circunstances, as in a
transfer for security, indicate the contrary, the transfer is a
del egation of duties by the transferor to the transferee. Acceptance
by the transferee constitutes a prom se by the transferee to perform
those duties. This promse is enforceable by either the transferor
or the other party to the | ease contract.

(f) Unless otherw se agreed by the |l essor and the | essee, a
del egation of performance does not relieve the transferor as agai nst
the other party of any duty to performor of any liability for
defaul t.

(g) In a consuner |lease, to prohibit the transfer of an
interest of a party under the | ease contract or to nake a transfer an
event of default, the |anguage must be specific, by a witing, and
conspi cuous.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.20, eff. July 1,
2001.

Sec. 2A.304. SUBSEQUENT LEASE OF GOODS BY LESSOR.  (a) Subj ect
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to Section 2A 303 of this chapter, a subsequent |essee froma |essor
of goods under an existing | ease contract obtains, to the extent of
the | easehold interest transferred, the | easehold interest in the
goods that the |lessor had or had power to transfer, and except as
provi ded by Subsection (b) or Section 2A 527(d) takes subject to the
existing | ease contract. A lessor wwth voidable title has power to
transfer a good | easehold interest to a good faith subsequent |essee
for value, but only to the extent set forth in the preceding
sentence. |f goods have been delivered under a transaction of
purchase, the | essor has that power even though:

(1) the lessor's transferor was deceived as to the identity
of the lessor;

(2) the delivery was in exchange for a check which is |ater
di shonor ed;

(3) it was agreed that the transaction was to be a "cash
sale"; or

(4) the delivery was procured through fraud puni shabl e as
| ar cenous under the crimnal |aw

(b) A subsequent |essee in the ordinary course of business from
a lessor who is a nerchant dealing in goods of that kind to whomthe
goods were entrusted by the existing | essee of that | essor before the
i nterest of the subsequent | essee becane enforceabl e agai nst that
| essor obtains, to the extent of the | easehold interest transferred,
all of that lessor's and the existing |lessee's rights to the goods,
and takes free of the existing | ease contract.

(c) A subsequent |essee fromthe | essor of goods that are
subject to an existing |l ease contract and are covered by a
certificate of title issued under a statute of this state or of
anot her jurisdiction takes no greater rights than those provided both
by this section and by the certificate of title statute.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 305. SALE OR SUBLEASE OF GOODS BY LESSEE. (a) Subject
to the provisions of Section 2A 303, a buyer or subl essee fromthe
| essee of goods under an existing | ease contract obtains, to the
extent of the interest transferred, the | easehold interest in the
goods that the | essee had or had power to transfer, and except as
provi ded by Subsection (b) and Section 2A 511, takes subject to the
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exi sting | ease contract. A lessee with a voidable | easehold interest
has power to transfer a good | easehold interest to a good faith buyer
for value or a good faith sublessee for value, but only to the extent
set forth in the preceding sentence. Wen goods have been delivered
under a transaction of |ease the | essee has that power even though:
(1) the lessor was deceived as to the identity of the
| essee;
(2) the delivery was in exchange for a check which is later
di shonored; or
(3) the delivery was procured through fraud puni shabl e as
| arcenous under the crimnal |aw

(b) A buyer in the ordinary course of business or a subl essee
in the ordinary course of business froma | essee who is a nerchant
dealing in goods of that kind to whomthe goods were entrusted by the
| essor obtains, to the extent of the interest transferred, all of the
| essor's and | essee's rights to the goods, and takes free of the
exi sting | ease contract.

(c) A buyer or sublessee fromthe | essee of goods that are
subject to an existing | ease contract and are covered by a
certificate of title issued under a statute of this state or of
anot her jurisdiction takes no greater rights than those provided both
by this section and by the certificate of title statute.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.306. PRIORITY OF CERTAIN LI ENS ARI SI NG BY OPERATI ON OF

LAW If a person in the ordinary course of the person's business
furni shes services or materials with respect to goods subject to a

| ease contract, a |ien upon those goods in the possession of that
person given by statute or rule of Iaw for those materials or
services takes priority over any interest of the | essor or |essee
under the |l ease contract or this chapter unless the lien is created
by statute and the statute provides otherwi se or unless the lien is
created by rule of law and the rule of |aw provides otherw se.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.307. PRIORITY OF LI ENS ARI SI NG BY ATTACHVENT OR LEVY
ON, SECURITY | NTERESTS I N, AND OTHER CLAI M5 TO GOODS. (a) Except as
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ot herwi se provided in Section 2A 306, a creditor of a | essee takes
subject to the | ease contract.

(b) Except as otherw se provided in Subsection (c) and Sections
2A. 306 and 2A. 308, a creditor of a |lessor takes subject to the | ease
contract unless the creditor holds a lien that attached to the goods
before the | ease contract becane enforceabl e.

(c) Except as otherwi se provided in Sections 9.317, 9.321, and
9.323, a lessee takes a | easehold interest subject to a security
interest held by a creditor of the | essor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.21, eff. July 1,
2001.

Sec. 2A.308. SPECIAL RIGHTS OF CREDITORS. (a) A creditor of a
| essor in possession of goods subject to a | ease contract may treat
the | ease contract as void if as against the creditor retention of
possession by the lessor is fraudulent or voids the | ease contract
under any statute or rule of law, but retention of possession in good
faith and current course of trade by the |lessor for a commercially
reasonable time after the | ease contract becones enforceable is not
fraudul ent and does not void the | ease contract.

(b) Nothing in this chapter inpairs the rights of creditors of
a lessor if the | ease contract is nmade under circunstances which
under any statute or rule of |aw apart fromthis chapter would
constitute the transaction a fraudul ent transfer or voi dable
pr ef er ence.

(c) Acreditor of a seller may treat a sale or an
identification of goods to a contract for sale as void if as agai nst
the creditor retention of possession by the seller is fraudul ent
under any statute or rule of law, but retention of possession of the
goods pursuant to a |l ease contract entered into by the seller as
| essee and the buyer as lessor in connection with the sale or
identification of the goods is not fraudulent if the buyer bought for
val ue and in good faith.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.309. LESSOR S AND LESSEE' S RI GHTS WHEN GOODS BECOME
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FIXTURES. (a) In this section:

(1) goods are "fixtures" when they beconme so related to
particular real estate that an interest in themarises under rea
estate | aw

(2) a "fixture filing" is the filing, in the office where a
record of a nortgage on the real estate would be filed or recorded,
of a financing statenment covering goods that are or are to becone
fixtures and conformng to the requirenents of Sections 9.502(a) and
(b);

(3) a lease is a "purchase noney | ease" unless the | essee
has possession or use of the goods or the right to possession or use
of the goods before the | ease agreenent is enforceable;

(4) a nortgage is a "construction nortgage" to the extent
it secures an obligation incurred for the construction of an
i nprovenent on |l and including the acquisition cost of the land, if
the recorded witing so indicates; and

(5) "encunbrance" includes real estate nortgages and ot her
liens on real estate and all other rights in real estate that are not
ownership interests

(b) Under this chapter a | ease may be of goods that are
fixtures or may continue in goods that becone fixtures, but no | ease
exi sts under this chapter of ordinary building nmaterials incorporated
into an inprovenent on | and.

(c) This chapter does not prevent the creation of a | ease of
fixtures pursuant to real estate |aw.

(d) The perfected interest of a | essor of fixtures has priority
over a conflicting interest of an encunbrancer or owner of the real
estate if:

(1) the lease is a purchase noney |ease, the conflicting
interest of the encunbrancer or owner arises before the goods becone
fixtures, a fixture filing covering the fixtures is filed or recorded
before the goods becone fixtures or wwthin 10 days thereafter, and
the | essee has an interest of record in the real estate or is in
possession of the real estate; or

(2) the interest of the lessor is perfected by a fixture
filing before the interest of the encunbrancer or owner is of record,
the lessor's interest has priority over any conflicting interest of a
predecessor in title of the encunbrancer or owner, and the | essee has
an interest of record in the real estate or is in possession of the
real estate.
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(e) The interest of a |lessor of fixtures, whether or not
perfected, has priority over the conflicting interest of an
encunbrancer or owner of the real estate if:

(1) the fixtures are readily renovable factory or office
machi nes, readily renovabl e equi pment that is not primarily used or
| eased for use in the operation of the real estate, or readily
renmovabl e repl acenents of domestic appliances that are goods subject
to a consuner |ease, and before the goods becone fixtures the |ease
contract is enforceable; or

(2) the conflicting interest is a lien on the real estate
obtai ned by | egal or equitable proceedings after the | ease contract
is enforceable; or

(3) the encunbrancer or owner has consented in witing to
the | ease or has disclained an interest in the goods as fixtures; or

(4) the lessee has a right to renove the goods as agai nst
t he encunbrancer or owner. |If the |lessee's right to renove
termnates, the priority of the interest of the | essor continues for
a reasonable tine.

(f) Notw thstandi ng Subsection (d)(1) but otherw se subject to
Subsections (d) and (e), the interest of a | essor of fixtures,
including the lessor's residual interest, is subordinate to the
conflicting interest of an encunbrancer of the real estate under a
construction nortgage recorded before the goods beconme fixtures if
t he goods becone fixtures before the conpletion of the construction.
To the extent given to refinance a construction nortgage, the
conflicting interest of an encunbrancer of the real estate under a
nortgage has this priority to the sane extent as the encunbrancer of
the real estate under the construction nortgage.

(g) In cases not within the preceding subsections, priority
between the interest of a |lessor of fixtures, including the |essor's
residual interest, and the conflicting interest of an encunbrancer or
owner of the real estate who is not the | essee is determ ned by the
priority rules governing conflicting interests in real estate.

(h) If the interest of a |l essor of fixtures, including the
| essor’'s residual interest, has priority over all conflicting
interests of all owners and encunbrancers of the real estate, the
| essor or the |l essee may (1) on default, expiration, term nation, or
cancel lation of the | ease agreenent but subject to the |ease
agreenent and this chapter, or (2) if necessary to enforce other
rights and remedi es of the | essor or |essee under this chapter,
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remove the goods fromthe real estate, free and clear of al
conflicting interests of all owners and encunbrancers of the real
estate, but the |essor or |essee nmust reinburse any encunbrancer or
owner of the real estate who is not the | essee and who has not
ot herwi se agreed for the cost of repair of any physical injury, but
not for any dimnution in value of the real estate caused by the
absence of the goods renobved or by any necessity of replacing them
A person entitled to rei nbursenment nmay refuse perm ssion to renove
until the party seeking renoval gives adequate security for the
performance of this obligation.

(i) Even though the | ease agreenent does not create a security
interest, the interest of a |essor of fixtures, including the
| essor's residual interest, is perfected by filing a financing
statenent as a fixture filing for | eased goods that are or are to
becone fixtures in accordance with the rel evant provisions of Chapter
9.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.22, eff. July 1,
2001.

Sec. 2A.310. LESSOR S AND LESSEE' S RI GHTS WHEN GOODS BECOVE
ACCESSI ONS. (a) Goods are "accessions"” when they are installed in
or affixed to other goods.

(b) The lessor's residual interest in the accessions and the
interest of a |lessor or a | essee under a | ease contract entered into
before the goods becane accessions are superior to all interests in
t he whol e except as stated in Subsection (d).

(c) The lessor's residual interest in the accessions and the
interest of a lessor or a |l essee under a | ease contract entered into
at the time or after the goods becane accessions are superior to al
subsequently acquired interests in the whole except as stated in
Subsection (d) but are subordinate to interests in the whole existing
at the time the | ease contract was made unl ess the hol ders of such
interests in the whole have in witing consented to the | ease or
disclaimed an interest in the goods as part of the whole.

(d) The lessor's residual interest in the accessions and the
interest of a |lessor or a | essee under a | ease contract described by
Subsection (b) or (c) are subordinate to the interest of:
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(1) a buyer in the ordinary course of business or a | essee
in the ordinary course of business of any interest in the whole
acquired after the goods becane accessions; or

(2) a creditor with a security interest in the whole
perfected before the | ease contract was nade to the extent that the
creditor makes subsequent advances w t hout know edge of the |ease
contract.

(e) Wen under Subsections (b) or (c) and (d) a lessor or a
| essee of accessions holds an interest that is superior to al
interests in the whole, the |l essor or the | essee may (1) on default,
expiration, termnation, or cancellation of the | ease contract by the
other party but subject to the provisions of the | ease contract and
this chapter, or (2) if necessary to enforce the lessor's or |essee's
other rights and renedi es under this chapter, renove the goods from
the whole, free and clear of all interests in the whole, but the
party must reinburse any hol der of an interest in the whole who is
not the | essee and who has not otherw se agreed for the cost of
repair of any physical injury but not for any dimnution in val ue of
t he whol e caused by the absence of the goods renoved or by any
necessity for replacing them A person entitled to reinbursement may
refuse permssion to renove until the party seeking renoval gives
adequate security for the performance of this obligation.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER D. PERFORMANCE OF LEASE CONTRACT: REPUDI ATED, SUBSTI TUTED
AND EXCUSED

Sec. 2A.401. |INSECURITY: ADEQUATE ASSURANCE COF PERFORMANCE
(a) A lease contract inposes an obligation on each party that the
other's expectation of receiving due performance wll not be
i mpai r ed.

(b) If reasonable grounds for insecurity arise with respect to
the performance of either party, the insecure party may demand in
writing adequate assurance of due performance. Until the insecure
party receives that assurance, if comrercially reasonable, the
i nsecure party may suspend any perfornmance for which the party has
not al ready received the agreed return.

(c) A repudiation of the | ease contract occurs if assurance of
due perfornmance adequate under the circunstances of the particular
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case is not provided to the insecure party within a reasonable tine,
not to exceed 30 days after receipt of a demand by the other party.
(d) Between nerchants, the reasonabl eness of grounds for
insecurity and the adequacy of any assurance offered nust be
determ ned according to comercial standards.
(e) Acceptance of any nonconform ng delivery or paynent does
not prejudice the aggrieved party's right to denmand adequate
assurance of future performance.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.402. ANTI ClI PATORY REPUDI ATION. |If either party
repudi ates a | ease contract with respect to a performance not yet due
under the | ease contract, the |oss of which performance wl |
substantially inpair the value of the | ease contract to the other,
t he aggrieved party may:

(1) for a comercially reasonable tine, await retraction of
repudi ati on and performance by the repudiating party;

(2) nake demand pursuant to Section 2A 401 and await
assurance of future performance adequate under the circunstances of
the particul ar case; or

(3) resort to any right or remedy on default under the
| ease contract or this chapter, even though the aggrieved party has
notified the repudiating party that the aggrieved party would await
the repudi ating party's perfornmance and assurance and has urged
retraction. |In addition, whether or not the aggrieved party is
pursui ng one of the foregoing renedies, the aggrieved party nmay
suspend performance or, if the aggrieved party is the | essor, proceed
in accordance with the provisions of this chapter on the lessor's
right to identify goods to the | ease contract notw t hstandi ng defaul t
or to sal vage unfini shed goods (Section 2A. 524).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A 403. RETRACTI ON OF ANTI Cl PATORY REPUDI ATION. (a)
Until the repudiating party's next performance is due, the
repudi ating party can retract the repudi ation unl ess, since the
repudi ati on, the aggrieved party has canceled the | ease contract or
mat eri ally changed the aggrieved party's position or otherw se
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i ndicated that the aggrieved party considers the repudiation final.

(b) Retraction may be by any nethod that clearly indicates to
the aggrieved party that the repudiating party intends to perform
under the |l ease contract and includes any assurance demanded under
Section 2A 401.

(c) Retraction reinstates a repudiating party's rights under a
| ease contract with due excuse and al l owance to the aggrieved party
for any del ay occasi oned by the repudi ation.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.404. SUBSTI TUTED PERFORMANCE. (a) If wthout fault of
the | essee, the |l essor and the supplier, the agreed berthing,
| oadi ng, or unloading facilities fail or the agreed type of carrier
becones unavail abl e or the agreed nmanner of delivery otherw se
beconmes comercially inpracticable, but a comnmercially reasonable
substitute is available, the substitute performance nust be tendered
and accept ed.
(b) If the agreed nmeans or manner of paynent fails because of
donmestic or foreign governnental regulation
(1) the lessor may withhold or stop delivery or cause the
supplier to withhold or stop delivery unless the | essee provides a
means or manner of paynent that is commercially a substanti al
equi val ent; and
(2) if delivery has already been taken, paynent by the
means or in the manner provided by the regul ation discharges the
| essee's obligation unless the regulation is discrimnatory,
oppressive, or predatory.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 405. EXCUSED PERFORMANCE. Subject to Section 2A. 404 on

substituted performance, the follow ng rul es apply:
(1) Delay in delivery or nondelivery in whole or in part by

a lessor or a supplier who conplies with Subdivisions (2) and (3) is
not a default under the | ease contract if performance as agreed has
been nmade inpracticable by the occurrence of a contingency the
nonoccurrence of which was a basic assunption on which the | ease
contract was nade or by conpliance in good faith with any applicable
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foreign or domestic governnental regulation or order, whether or not
the regul ation or order |ater proves to be invalid.

(2) If the causes nentioned in Subdivision (1) affect only
part of the lessor's or the supplier's capacity to perform the
| essor or supplier shall allocate production and deliveries anong the
| essor's or supplier's custonmers but at the lessor's or supplier's
option may include regular custoners not then under contract for sale
or |ease as well as the lessor's or supplier’'s own requirenents for
further manufacture. The |essor or supplier may so allocate in any
manner that is fair and reasonabl e.

(3) The | essor seasonably shall notify the | essee and in
the case of a finance |ease the supplier seasonably shall notify the
| essor and the | essee, if known, that there will be delay or
nondel i very and, if allocation is required under Subdivision (2), of
the estimated quota nmade avail able for the | essee.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.406. PROCEDURE ON EXCUSED PERFORMANCE. (a) |If the
| essee receives notification of a material or indefinite delay or an
all ocation justified under Section 2A 405, the |essee may by witten
notification to the |l essor as to any goods involved, and with respect
to all of the goods if under an installnent |ease contract the val ue
of the whole | ease contract is substantially inpaired (Section
2A. 510):

(1) ternminate the | ease contract (Section 2A 505(b)); or
(2) except in a finance |lease that is not a consuner |ease,
nodi fy the | ease contract by accepting the avail able quota in
substitution, with due allowance fromthe rent payable for the
bal ance of the |l ease termfor the deficiency but wthout further
ri ght against the | essor.

(b) If, after receipt of a notification fromthe |essor under
Section 2A.405, the lessee fails to nodify the | ease agreenent within
a reasonable tinme not exceeding 30 days, the | ease contract | apses
with respect to any deliveries affected.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.407. | RREVOCABLE PROM SES: FI NANCE LEASES. (a) In
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the case of a finance |ease that is not a consuner |ease, a termin
the | ease agreenent that provides that the | essee's prom ses under
the | ease contract becone irrevocable and i ndependent upon the
| essee' s acceptance of the goods is enforceable.

(b) A prom se that has becone irrevocabl e and i ndependent under
Subsection (a):

(1) is effective and enforceabl e between the parties, and
by or against third parties including assignees of the parties; and
(2) is not subject to cancellation, term nation,
nodi fication, repudiation, excuse, or substitution without the

consent of the party to whomthe prom se runs.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER E. DEFAULT

Sec. 2A.501. DEFAULT: PROCEDURE. (a) Whether the | essor or
the lessee is in default under a | ease contract is determ ned by the
| ease agreenent and this chapter

(b) If the lessor or the lessee is in default under the |ease
contract, the party seeking enforcement has rights and renedi es as
provided in this chapter and, except as |imted by this chapter, as
provided in the | ease agreenent.

(c) If the lessor or the lessee is in default under the |ease
contract, the party seeking enforcenent may reduce the party's claim
to judgnment or otherw se enforce the | ease contract by self-help or
any avail abl e judicial procedure or nonjudicial procedure, including
adm ni strative proceeding, arbitration, or the |like, in accordance
with this chapter.

(d) Except as otherw se provided by Section 1.305(a) or this
chapter or the | ease agreenent, the rights and renedies referred to
in Subsections (b) and (c) are cunul ati ve.

(e) |If the |lease agreenent covers both real property and goods,
the party seeking enforcenment may proceed under this subchapter as to
t he goods, or under other applicable law as to both the real property
and the goods in accordance with that party's rights and renedies in
respect of the real property, in which case this subchapter does not

apply.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 5, eff. Sept. 1, 2003.
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Sec. 2A.502. NOTI CE AFTER DEFAULT. Except as provided by this
chapter or the | ease agreenent, the |essor or |essee in default under
the | ease contract is not entitled to notice of default or notice of
enforcement fromthe other party to the | ease agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.503. MODI FI CATI ON OR | MPAI RVENT OF RI GHTS AND REMEDI ES.
(a) Except as otherwise provided in this chapter, the |ease
agreenent may include rights and renedies for default in addition to
or in substitution for those provided by this chapter and may limt
or alter the neasure of danmages recoverable under this chapter

(b) Resort to a renedy provided under this chapter or in the
| ease agreenent is optional unless the remedy is expressly agreed to
be exclusive. |If circunstances cause an exclusive or limted renedy
to fail its essential purpose, or provision for an exclusive renedy
i s unconsci onabl e, remedy nmay be had as provided by this chapter.

(c) Consequential damages nmay be |iqui dated under Section
2A. 504 or otherwi se be limted, altered, or excluded unless the
limtation, alteration, or exclusion is unconscionable. Liquidation,
l[imtation, alteration, or exclusion of consequential damages for
injury to the person in the case of consunmer goods is prima facie
unconsci onabl e, but liquidation, Iimtation, alteration, or exclusion
of damages where the loss is commercial is not prima facie
unconsci onabl e.

(d) Rights and renedies on default by the |lessor or the | essee
with respect to an obligation or promse collateral or ancillary to
the | ease contract are not inpaired by this chapter.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.504. LI QUI DATION OF DAMAGES. (a) Danmmges payabl e by
either party for default or any other act or om ssion, including
indemity for loss or dimnution of anticipated tax benefits or |oss
or danage to lessor's residual interest, may be liquidated in the
| ease agreenent but only at an amount or by a fornula that is
reasonable in light of the then antici pated harm caused by the
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default or other act or omission. |In a consuner |ease, a termfixing
I i qui dat ed damages that are unreasonably large in light of the actua
harmis unenforceable as a penalty.

(b) If the |lease agreenent provides for |liquidation of damages,
and such provision does not conply with Subsection (a) or such
provision is an exclusive or limted renmedy that circunmstances cause
to fail of its essential purpose, renedy nay be had as provided in
this chapter

(c) If the lessor justifiably wthholds or stops delivery of
goods because of the | essee's default or insolvency (Section 2A 525
or 2A.526), the lessee is entitled to restitution of any anount by
whi ch the sumof the | essee's paynents exceeds:

(1) the amount to which the lessor is entitled by virtue of
terns liquidating the | essor's damages in accordance with Subsection
(a); or

(2) in the absence of those terms, 20 percent of the then
present value of the total rent the | essee was obligated to pay for
t he bal ance of the lease term or, in the case of a consuner |ease,

t he | esser of such anmpbunt or $500.

(d) A lessee's right to restitution under Subsection (c) is
subject to offset to the extent the | essor establishes:

(1) aright to recover damages under the provisions of this
chapter other than Subsection (a); and

(2) the amount of value of any benefits received by the
| essee directly or indirectly by reason of the | ease contract.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.505. CANCELLATI ON AND TERM NATI ON AND EFFECT OF
CANCELLATI ON, TERM NATI ON, RESCI SSI ON, OR FRAUD ON RI GHTS AND
REMEDIES. (a) On cancellation of the | ease contract, al
obligations that are still executory on both sides are di scharged,
but any right based on prior default or performance survives, and the
canceling party also retains any renmedy for default of the whole
| ease contract or any unperfornmed bal ance.

(b) On termnation of the | ease contract, all obligations that
are still executory on both sides are discharged but any right based
on a prior default or performance survives.

(c) Unless the contrary intention clearly appears, expressions
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of "cancellation,"” "rescission,” or the like of the |ease contract
may not be construed as a renunciation or discharge of any claimin
damages for an antecedent default.

(d) Rights and renedies for naterial msrepresentation or fraud
include all rights and renedies avail able under this chapter for
defaul t.

(e) Neither rescission nor a claimfor rescission of the | ease
contract nor rejection or return of the goods may bar or be deened
i nconsistent with a claimfor damages or other right or renedy.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.506. STATUTE OF LIMTATIONS. (a) An action for
default under a |ease contract, including breach of warranty or
i ndemmi ty, nust be comenced within four years after the cause of
action accrued. By the original |ease contract the parties nay not
expand such period of limtation but, except in the case of a
consuner | ease, nmay reduce the period of limtation to not |ess than
one year.

(b) A cause of action for default accrues when the act or
om ssion on which the default or breach of warranty is based is or
shoul d have been di scovered by the aggrieved party. A cause of
action for indemity accrues:

(1) in the case of an indemity against liability, when the
act or om ssion on which the claimfor indemity is based is or
shoul d have been discovered by the indemified party; or

(2) in the case of an indemity against |oss or danage,
when the person indemified nakes paynent thereof.

(c) If an action conmmenced within the tinme limted by
Subsection (a) is so termnated as to | eave avail able a renmedy by
anot her action for the sane default or breach of warranty or
indemmity, the other action may be commenced after the expiration of
the tine limted and within six nonths after the term nation of the
first action unless the termnation resulted fromvoluntary
di sconti nuance or fromdism ssal for failure or neglect to prosecute.

(d) This section does not alter the law on tolling of the
statute of limtations nor does it apply to causes of action that
have accrued before this chapter becones effective.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
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Sec. 2A.507. PROOF OF MARKET RENT. (a) Damages based on
mar ket rent (Section 2A 519 or 2A. 528) are determ ned according to
the rent for the use of the goods concerned for a | ease term
identical to the remaining | ease termof the original |ease agreenent
and prevailing at the times specified in Sections 2A 519 and 2A 528.

(b) If evidence of rent for the use of the goods concerned for
a lease termidentical to the remaining | ease termof the origina
| ease agreenent and prevailing at the tines or places described in
this chapter is not readily available, the rent prevailing within any
reasonable time before or after the tine described or at any other
place or for a different |ease termwhich in comrercial judgnent or
under usage of trade would serve as a reasonable substitute for the
one descri bed may be used, making any proper allowance for the
di fference, including the cost of transporting the goods to or from
t he ot her pl ace.

(c) Evidence of a relevant rent prevailing at a tine or place
or for a lease termother than the one described in this chapter
of fered by one party is not adm ssible unless and until the party has
given the other party notice the court finds sufficient to prevent
unfair surprise.

(d) If the prevailing rent or value of any goods regularly
| eased in any established market is in issue, reports in official
publications or trade journals or in newspapers or periodicals of
general circulation published as the reports of that market are
adm ssible in evidence. The circunstances of the preparation of the
report nmay be shown to affect its weight but not its adm ssibility.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.508. LESSEE' S REMEDIES. (a) |If a lessor fails to
deliver the goods in conformty to the |ease contract (Section
2A.509) or repudiates the | ease contract (Section 2A 402), or a
| essee rightfully rejects the goods (Section 2A.509) or justifiably
revokes acceptance of the goods (Section 2A. . 517), then with respect
to any goods involved, and with respect to all of the goods if under
an installnent |ease contract and the value of the whol e | ease
contract is substantially inpaired (Section 2A 510), the lessor is in
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default under the | ease contract and the | essee may:

(1) cancel the |ease contract (Section 2A 505(a));

(2) recover so nuch of the rent and security as has been
paid and is just under the circunstances;

(3) cover and recover damages as to all goods affected
whet her or not they have been identified to the | ease contract
(Sections 2A. 518 and 2A. 520), or recover damages for nondelivery
(Sections 2A.519 and 2A.520); or

(4) exercise any other rights or pursue any other renedies
provided in the | ease contract.

(b) If alessor fails to deliver the goods in conformty to the
| ease contract or repudi ates the | ease contract, the | essee may al so:

(1) if the goods have been identified, recover them
(Section 2A.522); or

(2) in a proper case, obtain specific performance,
repl evin, detinue, sequestration, claimand delivery, or the like for
t he goods (Section 2A 521).

(c) If alessor is otherwise in default under a | ease contract,
the | essee may exercise the rights and pursue the renedi es provided
in the | ease contract, which may include a right to cancel the |ease,
and in Section 2A 519(c).

(d) If a lessor has breached a warranty, whether express or
inplied, the | essee may recover damages (Section 2A 519(d)).

(e) Onrightful rejection or justifiable revocation or
acceptance, a |l essee has a security interest in goods in the |essee's
possession or control for any rent and security that has been paid
and any expenses reasonably incurred in their inspection, receipt,
transportation, and care and custody and nay hold those goods and
di spose of themin good faith and in a comrercially reasonabl e
manner, subject to Section 2A 527(e).

(f) Subject to the provisions of Section 2A 407, a | essee, on
notifying the | essor of the lessee's intention to do so, nmay deduct
all or part of the damages resulting fromany default under the |ease
contract fromany part of the rent still due under the sane | ease
contract.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.509. LESSEE'S RI GHATS ON | MPROPER DELI VERY; RI GHTFUL
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REJECTION. (a) Subject to the provisions of Section 2A. 510 on
default in installnment | ease contracts, if the goods or the tender or
delivery fail in any respect to conformto the |ease contract, the
| essee may reject or accept the goods or accept any comercial unit
or units and reject the rest of the goods.

(b) Rejection of goods is ineffective unless it is within a
reasonable tinme after tender or delivery of the goods and the | essee
seasonably notifies the | essor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.510. | NSTALLMENT LEASE CONTRACTS: REJECTI ON AND
DEFAULT. (a) Under an installnent |ease contract a | essee may
reject any delivery that is nonconformng if the nonconformty
substantially inpairs the value of that delivery and cannot be cured
or the nonconformty is a defect in the required docunents; but if
t he nonconformty does not fall within Subsection (b) and the |essor
or the supplier gives adequate assurance of its cure, the | essee nust
accept the delivery.

(b) Whenever nonconformty or default with respect to one or
nore deliveries substantially inpairs the value of the install nent
| ease contract as a whole there is a default with respect to the
whol e. But the aggrieved party reinstates the installnent |ease
contract as a whole if the aggrieved party accepts a nonconform ng
delivery w thout seasonably notifying of cancellation or brings an
action with respect only to past deliveries or demands performance as
to future deliveries.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.511. MERCHANT LESSEE' S DUTIES AS TO RI GHTFULLY REJECTED
GOCODS. Subject to any security interest of a | essee (Section
2A.508(e)), if a lessor or a supplier has no agent or place of
busi ness at the market of rejection, a nmerchant |essee, after
rejection of goods in the | essee's possession or control, shal
foll ow any reasonable instructions received fromthe |essor or the

supplier with respect to the goods. |In the absence of those

instructions, a nerchant | essee shall make reasonable efforts to

sell, lease, or otherw se dispose of the goods for the |essor's
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account if they threaten to decline in value speedily. |Instructions
are not reasonable if on demand indemity for expenses is not
forthcom ng.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.512. LESSEE S DUTIES AS TO RI GHTFULLY REJECTED GOODS.
(a) Except as otherwi se provided with respect to goods that threaten
to decline in value speedily (Section 2A. 511) and subject to any
security interest of a | essee (Section 2A 508(e)):

(1) the lessee, after rejection of goods in the |essee's
possession, shall hold themw th reasonable care at the |lessor's or
the supplier's disposition for a reasonable tine after the | essee's
seasonabl e notification of rejection;

(2) if the lessor or the supplier gives no instructions
within a reasonable tine after notification of rejection, the | essee
may store the rejected goods for the lessor's or the supplier's
account or ship themto the |lessor or the supplier or dispose of them
for the lessor's or the supplier's account with rei nbursenment in the
manner provi ded by Subsection (d); but

(3) the lessee has no further obligations with regard to
goods rightfully rejected.

(b) Action by the | essee pursuant to Subsection (a) is not
acceptance or conver sion.

(c) If a merchant |essee (Section 2A.511) or any other |essee
di sposes of goods, the lessee is entitled to rei nbursenent either
fromthe | essor or the supplier or out of the proceeds for reasonable
expenses of caring for and di sposing of the goods and, if the
expenses include no disposition conm ssion, to such conm ssion as is
usual in the trade, or if there is none, to a reasonabl e sum not
exceedi ng 10 percent of the gross proceeds.

(d) In conplying with this section or Section 2A 511, the
| essee is held only to good faith. Good faith conduct hereunder is
nei t her acceptance or conversion nor the basis of an action for
damages.

(e) A purchaser who purchases in good faith froma | essee
pursuant to this section or Section 2A 511 takes the goods free of
any rights of the I essor and the supplier even though the | essee
fails to conply with one or nore of the requirenments of this chapter.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.513. CURE BY LESSOR COF | MPROPER TENDER OR DELI VERY;
REPLACEMENT. (a) |If any tender or delivery by the | essor or the
supplier is rejected because nonconform ng and the tine for
performance has not yet expired, the |l essor or the supplier may
seasonably notify the |l essee of the lessor's or the supplier's
intention to cure and may then nake a conform ng delivery within the
time provided by the | ease contract.

(b) If the lessee rejects a nonconform ng tender that the
| essor or the supplier had reasonable grounds to believe woul d be
acceptable with or without noney all owance, the | essor or the
supplier may have a further reasonable tinme to substitute a
conformng tender if the |essor or supplier seasonably notifies the
| essee.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.514. WAIVER OF LESSEE' S OBJECTIONS. (a) In rejecting
goods, a lessee's failure to state a particular defect that is
ascertai nabl e by reasonabl e i nspection precludes the | essee from
relying on the defect to justify rejection or to establish default:

(1) if, stated seasonably, the lessor or the supplier could
have cured it (Section 2A 513); or

(2) Dbetween nerchants if the |essor or the supplier after
rejection has made a request in witing for a full and final witten
statenent of all defects on which the | essee proposes to rely.

(b) A lessee's failure to reserve rights when paying rent or
ot her consi deration agai nst docunents precludes recovery of the
paynent for defects apparent in the docunents.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 14, eff.
Sept enber 1, 2005.

Sec. 2A.515. ACCEPTANCE OF GOODS. (a) Acceptance of goods
occurs after the | essee has had a reasonabl e opportunity to inspect
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t he goods and:

(1) the lessee signifies or acts with respect to the goods
in a manner that signifies to the | essor or the supplier that the
goods are conformng or that the | essee will take or retain themin
spite of their nonconformty; or

(2) the lessee fails to make an effective rejection of the
goods (Section 2A. 509(hb)).

(b) Acceptance of a part of any commercial unit is acceptance
of that entire unit.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.516. EFFECT OF ACCEPTANCE OF GOODS; NOTI CE OF DEFAULT;
BURDEN OF ESTABLI SHI NG DEFAULT AFTER ACCEPTANCE; NOTICE OF CLAIM OR
LI TI GATI ON TO PERSON ANSWERABLE OVER. (a) A |lessee nust pay rent
for any goods accepted in accordance with the |ease contract, with
due all owance for goods rightfully rejected or not delivered.

(b) A lessee's acceptance of goods precludes rejection of the

goods accepted. In the case of a finance |ease that is not a
consuner |ease, if mde wth know edge of a nonconformty, acceptance
cannot be revoked because of it. In any other case, if nade with

knowl edge of a nonconformty, acceptance cannot be revoked because of
it unless the acceptance was on the reasonabl e assunption that the
nonconformty would be seasonably cured. Acceptance does not of
itself inmpair any other remedy provided by this chapter or the |ease
agreement for nonconformty.
(c) If a tender has been accept ed:
(1) wthin a reasonable tine after the | essee di scovers or
shoul d have di scovered any default, the | essee shall notify the
| essor and supplier, if any, or be barred fromany renedy agai nst the
party not notified;
(2) wthin a reasonable tinme after the | essee receives
notice of litigation for infringement or the like (Section 2A 211)
the | essee shall notify the | essor or be barred fromany renedy over
for liability established by the litigation; and
(3) the burden is on the |essee to establish any default.
(d) If alessee is sued for breach of a warranty or other
obligation for which a | essor or a supplier is answerable over, the
foll ow ng apply:
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(1) The | essee may give the | essor or the supplier, or

both, witten notice of the litigation. |If the notice states that
the person notified may cone in and defend and that if the person
notified does not do so that person will be bound in any action

agai nst that person by the | essee by any determ nation of fact conmon
to both litigations, then unless the person notified after seasonable
recei pt of the notice does cone in and defend that person is so
bound.

(2) The lessor or the supplier may demand in witing that
the | essee turn over control of the litigation including settlenent
if the claimis one for infringenment or the |ike (Section 2A 211) or
el se be barred fromany renedy over. |If the demand states that the
| essor or the supplier agrees to bear all expense and to satisfy any
adverse judgnent, then unless the | essee after seasonabl e receipt of
t he demand does turn over control the | essee is so barred.

(e) Subsections (c) and (d) apply to any obligation of a | essee
to hold the |l essor or the supplier harm ess against infringement or
the like (Section 2A 211).

(f) Subsection (c) shall not apply to a consuner | ease.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.517. REVOCATI ON OF ACCEPTANCE OF GOODS. (a) A lessee
may revoke acceptance of a lot or commercial unit whose nonconformty
substantially inpairs its value to the lessee if the | essee has
accepted it:

(1) except in the case of a finance |lease that is not a
consuner | ease, on the reasonable assunption that its nonconformty
woul d be cured and it has not been seasonably cured; or

(2) wthout discovery of the nonconformty if the | essee's
accept ance was reasonably induced either by the |essor's assurances
or, except in the case of a finance |ease that is not a consumner
| ease, by the difficulty of discovery before acceptance.

(b) A lessee may revoke acceptance of a lot or commercial unit
if the | essor defaults under the | ease contract and the default
substantially inpairs the value of that |ot or commercial unit to the
| essee.

(c) If the |lease agreenent so provides, the | essee may revoke
acceptance of a ot or commercial unit because of other defaults by
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t he | essor.

(d) Revocation of acceptance nust occur within a reasonabl e
tinme after the | essee discovers or should have di scovered the ground
for it and before any substantial change in condition of the goods
whi ch is not caused by the nonconformty. Revocation is not
effective until the | essee notifies the | essor.

(e) A lessee who so revokes has the sanme rights and duties with
regard to the goods involved as if the | essee had rejected them

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.518. COVER, SUBSTITUTE GOODS. (a) After default by a
| essor under the | ease contract of the type described by Section
2A.508(a), or, if agreed, after other default by the l|essor, the
| essee may cover by making any purchase or | ease of or contract to
purchase or | ease goods in substitution for those due fromthe
| essor.

(b) Except as otherw se provided with respect to danages
liquidated in the | ease agreenent (Section 2A 504) or otherw se
determ ned pursuant to agreenent of the parties (Sections 1.302 and
2A.503), if a lessee's cover is by a | ease agreenent substantially
simlar to the original |ease agreenent and the new | ease agreenent
is made in good faith and in a commercially reasonabl e manner, the
| essee may recover fromthe | essor as damages (1) the present val ue,
as of the date of the commencenent of the term of the new | ease
agreenent, of the rent under the new | ease agreenent applicable to
that period of the new | ease termwhich is conparable to the then
remai ning termof the original | ease agreenent m nus the present
value as of the sanme date of the total rent for the then remaining
| ease termof the original |ease agreenent, and (2) any incidental or
consequenti al danages, |ess expenses saved as a consequence of the
| essor's default.

(c) If the lessee's cover is by | ease agreenent that for any
reason does not qualify for treatnment under Subsection (b) or is by
purchase or otherw se, the | essee may recover fromthe |essor as if
the | essee had elected not to cover and Section 2A. 519 governs.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 6, eff. Sept. 1, 200S3.
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Sec. 2A.519. LESSEE' S DAMAGES FOR NONDELI VERY, REPUDI ATI ON,
DEFAULT, AND BREACH OF WARRANTY | N REGARD TO ACCEPTED GOODS. (a)
Except as otherw se provided with respect to damages |iquidated in
the | ease agreenent (Section 2A. 504) or otherw se determ ned pursuant
to agreenent of the parties (Sections 1.302 and 2A.503), if a | essee
el ects not to cover or a |lessee elects to cover and the cover is by
| ease agreenent that for any reason does not qualify for treatnent
under Section 2A.518(b) or is by purchase or otherw se, the neasure
of damages for nondelivery or repudiation by the | essor or for
rejection or revocation of acceptance by the | essee is the present
val ue, as of the date of the default, of the then market rent m nus
the present value as of the sanme date of the original rent, conputed
for the remaining | ease termof the original |ease agreenent,
together with incidental and consequenti al danages, |ess expenses
saved i n consequence of the |essor's default.

(b) Market rent is to be deternmined as of the place for tender
or, in cases of rejection after arrival or revocation of acceptance,
as of the place of arrival.

(c) Except as otherwi se agreed, if the | essee has accepted
goods and given notification (Section 2A 516(c)), the neasure of
damages for nonconform ng tender or delivery or other default by a
| essor is the loss resulting in the ordinary course of events from
the lessor's default as determ ned in any manner that is reasonable
together with incidental and consequential damages, |ess expenses
saved in consequence of the lessor's default.

(d) Except as otherw se agreed, the nmeasure of damages for
breach of warranty is the present value at the tine and pl ace of
acceptance of the difference between the value of the use of the
goods accepted and the value if they had been as warranted for the
| ease term unless special circunstances show proxi mate danages of a
di fferent anmount, together with incidental and consequential damages,
| ess expenses saved in consequence of the |essor's default or breach
of warranty.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 7, eff. Sept. 1, 2003.

Sec. 2A.520. LESSEE' S | NCI DENTAL AND CONSEQUENTI AL DAMAGES.
(a) Incidental damages resulting froma |lessor's default include

Statute text rendered on: - 115 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

expenses reasonably incurred in inspection, receipt, transportation,
and care and custody of goods rightfully rejected or goods the
acceptance of which is justifiably revoked, any comrercially
reasonabl e charges, expenses or com ssions in connection with
effecting cover, and any other reasonabl e expense incident to the
defaul t.
(b) Consequential damages resulting froma |essor's default

i ncl ude:

(1) any loss resulting fromgeneral or particul ar
requi renents and needs of which the |essor at the tinme of contracting
had reason to know and which could not reasonably be prevented by
cover or otherw se; and

(2) injury to person or property proximtely resulting from
any breach of warranty.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.521. LESSEE'S RI GHT TO SPECI FI C PERFORVMANCE, REPLEVI N
AND OTHER REMEDI ES. (a) Specific performance may be decreed if the
goods are unique or in other proper circunstances.

(b) A decree for specific performance may include the terns and
conditions as to paynent of the rent, danmamges, or other relief that
the court deens just.

(c) A lessee has a right of replevin, detinue, sequestration,
claimand delivery, or the like for goods identified to the |ease
contract if after reasonable effort the | essee is unable to effect
cover for those goods or the circunstances reasonably indicate that
the effort will be unavailing.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.522. LESSEE' S RI GHT TO GOODS ON LESSOR S | NSOLVENCY
(a) Subject to Subsection (b) and even though the goods have not
been shi pped, a | essee who has paid a part or all of the rent and
security for goods identified to a | ease contract (Section 2A. 217) on
maki ng and keepi ng good a tender of any unpaid portion of the rent
and security due under the | ease contract nmay recover the goods
identified fromthe |essor if the | essor becones insolvent within 10
days after receipt of the first installnent of rent and security.
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(b) A lessee acquires the right to recover goods identified to
a lease contract only if they conformto the | ease contract.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.523. LESSOR S REMEDIES. (a) |If a lessee wwongfully
rejects or revokes acceptance of goods or fails to nake a paynent
when due or repudiates with respect to a part or the whole, then,
with respect to any goods involved, and with respect to all of the
goods if under an installnent |ease contract, the value of the whole
| ease contract is substantially inpaired (Section 2A 510), the | essee
is in default under the | ease contract and the | essor may:

(1) cancel the | ease contract (Section 2A 505(a));

(2) proceed respecting goods not identified to the |ease
contract (Section 2A. 524);

(3) wthhold delivery of the goods and take possession of
goods previously delivered (Section 2A 525);

(4) stop delivery of the goods by any bailee (Section
2A. 526) ;

(5) dispose of the goods and recover danages (Section
2A.527), or retain the goods and recover damages (Section 2A 528), or
in a proper case recover rent (Section 2A 529); or

(6) exercise any other rights or pursue any other renedies
provided in the | ease contract.

(b) If a lessor does not fully exercise a right or obtain a
remedy to which the lessor is entitled under Subsection (a), the
| essor may recover the loss resulting in the ordinary course of
events fromthe | essee's default as determ ned in any reasonabl e
manner, together with incidental damages, |ess expenses saved in
consequence of the | essee's default.

(c) If alessee is otherwise in default under a | ease contract,
the | essor may exercise the rights and pursue the renedi es provided
in the | ease contract, which may include a right to cancel the |ease.
In addition, unless otherwi se provided in the | ease contract:

(1) if the default substantially inpairs the value of the
| ease contract to the lessor, the |lessor may exercise the rights and
pursue the remedi es provided by Subsection (a) or (b); or

(2) if the default does not substantially inpair the value
of the | ease contract to the |lessor, the |l essor may recover as
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provi ded by Subsection (b).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.524. LESSOR' S RI GHT TO I DENTI FY GOODS TO LEASE
CONTRACT. (a) A lessor aggrieved under Section 2A 523(a) may:

(1) identify to the |ease contract conform ng goods not
already identified, if at the tine the |essor |earned of the default
they were in the lessor's or the supplier's possession or control;
and

(2) dispose of goods (Section 2A.527(a)) that denonstrably
have been intended for the particular |ease contract even though
t hose goods are unfi ni shed.

(b) If the goods are unfinished, in the exercise of reasonable
comerci al judgnent for the purposes of avoiding | oss and of
effective realization, an aggrieved | essor or the supplier may either
conpl ete manufacture and wholly identify the goods to the | ease
contract or cease manufacture and | ease, sell, or otherw se di spose
of the goods for scrap or sal vage val ue or proceed in any other
reasonabl e manner.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.525. LESSOR S RIGHT TO POSSESSION OF GOODS. (a) |If a
| essor discovers the |lessee to be insolvent, the | essor may refuse to
del i ver the goods.

(b) After a default by the | essee under the | ease contract of
the type described by Section 2A 523(a) or (c)(1) or, if agreed,
after other default by the | essee, the |essor has the right to take
possession of the goods. |If the |ease contract so provides, the
| essor may require the | essee to assenbl e the goods and make them
avai lable to the lessor at a place to be designated by the |essor
whi ch is reasonably convenient to both parties. Wthout renoval, the
| essor may render unusabl e any goods enployed in trade or business,
and may di spose of goods on the | essee's prem ses (Section 2A 527).

(c) The lessor may proceed under Subsection (b) w thout
judicial process if that can be done w thout breach of the peace or
the | essor may proceed by action.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.526. LESSOR S STOPPAGE OF DELIVERY IN TRANSI T OR
OTHERW SE. (a) A lessor may stop delivery of goods in the
possession of a carrier or other bailee if the | essor discovers the
| essee to be insolvent and may stop delivery of carload, truckl oad,
pl anel oad, or |arger shipnents of express or freight if the | essee
repudi ates or fails to make a paynent due before delivery, whether
for rent, security or otherw se under the |ease contract, or for any
ot her reason the lessor has a right to withhold or take possession of
t he goods.

(b) In pursuing its renedi es under Subsection (a), the |essor
may stop delivery until

(1) receipt of the goods by the |essee;

(2) acknow edgenent to the | essee by any bail ee of the
goods, except a carrier, that the bailee holds the goods for the
| essee; or

(3) such an acknow edgenent to the | essee by a carrier via
reshi pment or as a warehouse.

(c)(1) To stop delivery, a lessor shall so notify as to enable
the bail ee by reasonable diligence to prevent delivery of the goods.

(2) After notification, the bailee shall hold and deliver
t he goods according to the directions of the |lessor, but the | essor
is liable to the bailee for any ensuing charges or danages.

(3) A carrier who has issued a nonnegotiable bill of |ading
is not obligated to obey a notification to stop received froma
person ot her than the consignor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 15, eff.
Sept enber 1, 2005.

Sec. 2A.527. LESSOR S RIGHTS TO DI SPOCSE OF GOODS. (a) After a
default by a | essee under the | ease contract of the type described in
Section 2A.523(a) or (c)(1) or after the |lessor refuses to deliver or
t akes possession of goods (Section 2A 525 or 2A.526), or, if agreed,
after other default by a | essee, the | essor may di spose of the goods
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concerned or the undelivered bal ance thereof by |ease, sale or
ot herw se.

(b) Except as otherw se provided with respect to danages
liquidated in the | ease agreenent (Section 2A 504) or otherw se
determ ned pursuant to agreenent of the parties (Sections 1.302 and
2A.503), if the disposition is by | ease agreenent substantially
simlar to the original |ease agreenent and the new | ease agreenent
is made in good faith and in a commercially reasonabl e manner, the
| essor may recover fromthe | essee as damages (1) accrued and unpaid
rent as of the date of the commencenent of the termof the new | ease
agreenent, (2) the present value, as of the sane date, of the total
rent for the then remaining | ease termof the original |ease
agreenent mnus the present value, as of the sane date, of the rent
under the new | ease agreenent applicable to that period of the new
| ease termwhich is conparable to the then remaining termof the
original |ease agreenent, and (3) any incidental danages all owed
under Section 2A. 530, |ess expenses saved in consequence of the
| essee's default.

(c) If the lessor's disposition is by |ease agreenent that for
any reason does not qualify for treatnment under Subsection (b), or is
by sale or otherwi se, the |lessor may recover fromthe | essee as if
the |l essor had el ected not to dispose of the goods and Section 2A 528
governs.

(d) A subsequent buyer or | essee who buys or |eases fromthe
| essor in good faith for value as a result of a disposition under
this section takes the goods free of the original |ease contract and
any rights of the original |essee even though the lessor fails to
conply with one or nore of the requirenents of this chapter.

(e) The lessor is not accountable to the | essee for any profit
made on any disposition. A lessee who has rightfully rejected or
justifiably revoked acceptance shall account to the |essor for any
excess over the amount of the |essee's security interest (Section
2A.508(e)).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 8, eff. Sept. 1, 200S3.

Sec. 2A.528. LESSOR S DAMAGES FOR NONACCEPTANCE, FAILURE TO
PAY, REPUDI ATI ON, OR OTHER DEFAULT. (a) Except as otherw se

Statute text rendered on: - 120 -
10/ 11/ 2023



BUSI NESS AND COMVERCE CODE

provided with respect to danages |liquidated in the | ease agreenent
(Section 2A.504) or otherw se determ ned pursuant to agreenent of the
parties (Sections 1.302 and 2A.503), if a lessor elects to retain the
goods or a lessor elects to dispose of the goods and the disposition
is by | ease agreenent that for any reason does not qualify for
treatment under Section 2A 527(b) or is by sale or otherw se, the
| essor may recover fromthe | essee as danages for a default of the
type described in Section 2A 523(a) or (c)(1), or, if agreed, for
ot her default of the |l essee, (i) accrued and unpaid rent as of the
date of default if the | essee has never taken possession of the
goods, or, if the | essee has taken possession of the goods, as of the
date the | essor repossesses the goods or an earlier date on which the
| essee nakes a tender of the goods to the lessor, (ii) the present
val ue as of the date determ ned under clause (i) of the total rent
for the then remaining | ease termof the original |ease agreenent
m nus the present value as of the sane date of the narket rent at the
pl ace where the goods are | ocated conputed for the sane | ease term
and (iii) any incidental damages al |l owed under Section 2A. 530, |ess
expenses saved in consequence of the | essee's default.

(b) If the neasure of damages provided in Subsection (a) is
i nadequate to put a lessor in as good a position as performance woul d
have, the nmeasure of damages is the present value of the profit,
i ncl udi ng reasonabl e overhead, the | essor would have made from f ul
performance by the | essee, together with any incidental danages
al | oned under Section 2A. 530, due allowance for costs reasonably
incurred and due credit for paynents or proceeds of disposition.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 9, eff. Sept. 1, 2003.

Sec. 2A.529. LESSOR S ACTION FOR THE RENT. (a) After default
by the | essee under the | ease contract of the type described in
Section 2A.523(a) or (c)(1), or, if agreed, after other default by
the lessee, if the | essor conplies with Subsection (b), the | essor
may recover fromthe | essee as dammges:

(1) for goods accepted by the | essee and not repossessed by
or tendered to the lessor, and for conform ng goods |ost or danaged
within a coomercially reasonable tinme after risk of |oss passes to
the | essee (Section 2A. 219), (i) accrued and unpaid rent as of the
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date of entry of judgnent in favor of the lessor, (ii) the present
val ue as of the sanme date of the rent for the then remaining | ease
termof the | ease agreenent, and (iii) any incidental danmages all owed
under Section 2A. 530, |ess expenses saved in consequence of the
| essee's default; and

(2) for goods identified to the | ease contract if the
| essor is unable after reasonable effort to di spose of themat a
reasonabl e price or the circunstances reasonably indicate that effort
wi |l be unavailing, (i) accrued and unpaid rent as of the date of
entry of judgnment in favor of the |lessor, (ii) the present val ue as
of the sane date of the rent for the then remaining | ease termof the
| ease agreenent, and (iii) any incidental damages all owed under
Section 2A 530, |ess expenses saved in consequence of the | essee's
defaul t.

(b) Except as provided by Subsection (c) of this section, the
| essor shall hold for the | essee for the remaining | ease term of the
| ease agreenent any goods that have been identified to the | ease
contract and are in the lessor's control.

(c) The lessor may di spose of the goods at any tinme before
col l ection of the judgnment for damages obtai ned pursuant to
Subsection (a). |If the disposition is before the end of the
remai ning |l ease termof the | ease agreenent, the | essor's recovery
agai nst the | essee for danages is governed by Section 2A 527 or
2A. 528, and the lessor will cause an appropriate credit to be
provi ded agai nst any judgnent for damages to the extent that the
anount of the judgnment exceeds the recovery avail abl e pursuant to
Section 2A.527 or 2A. 528.

(d) Paynent of the judgnent for danmages obtained pursuant to
Subsection (a) entitles the |lessee to the use and possession of the
goods not then disposed of for the remaining |lease termof and in
accordance with the | ease agreenent.

(e) After a lessee has wongfully rejected or revoked
accept ance of goods, has failed to pay rent then due, or has
repudi ated (Section 2A 402), a lessor who is held not entitled to
rent under this section nmust neverthel ess be awarded damages for
nonaccept ance under Section 2A 527 or 2A. 528.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
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Sec. 2A.530. LESSOR S | NCl DENTAL DAMAGES. |Incidental damages
to an aggrieved | essor include any comrercially reasonabl e charges,
expenses, or comm ssions incurred in stopping delivery, in the
transportation, care and custody of goods after the | essee's default,
in connection with return or disposition of the goods, or otherw se
resulting fromthe default.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.531. STANDI NG TO SUE THI RD PARTI ES FOR | NJURY TO GOODS.
(a) If athird party so deals with goods that have been identified
to a | ease contract as to cause actionable injury to a party to the
| ease contract:

(1) the lessor has a right of action against the third
party; and

(2) the lessee also has a right of action against the third
party if the | essee:

(A) has a security interest in the goods;

(B) has an insurable interest in the goods;

(C bears the risk of loss under the | ease contract or
has since the injury assuned that risk as against the |lessor and the
goods have been converted or destroyed.

(b) If at the time of the injury the party plaintiff did not
bear the risk of |oss as against the other party to the | ease
contract and there is no arrangenent between them for disposition of
the recovery, the party's suit or settlenment, subject to the party's
own interest, is as a fiduciary for the other party to the | ease
contract.

(c) Either party with the consent of the other may sue for the
benefit of whomit may concern.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.532. LESSOR S RIGHTS TO RESI DUAL | NTEREST. In addition
to any other recovery permtted by this chapter or other |law, the
| essor may recover fromthe | essee an anount that wll fully
conpensate the |l essor for any |oss of or damage to the |l essor's
residual interest in the goods caused by the default of the | essee.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

CHAPTER 3. NEGOTI ABLE | NSTRUVENTS
SUBCHAPTER A. GENERAL PROVI SI ONS AND DEFI NI TI ONS
Sec. 3.101. SHORT TITLE. This chapter may be cited as Uniform
Commer ci al Code- Negoti abl e I nstrunents.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.102. SUBJECT MATTER. (a) This chapter applies to

negoti able instrunments. It does not apply to noney, to paynment
orders governed by Chapter 4A, or to securities governed by Chapter
8.

(b) If there is conflict between this chapter and Chapter 4 or
9, Chapters 4 and 9 govern.

(c) Regulations of the Board of Governors of the Federal
Reserve System and operating circulars of the Federal Reserve Banks
supersede any inconsistent provision of this chapter to the extent of
t he i nconsi stency.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.103. DEFINITIONS. (a) |In this chapter:

(1) "Acceptor” neans a drawee who has accepted a draft.

(2) Reserved.

(3) "Consuner transaction” neans a transaction in which an
i ndi vidual incurs an obligation primarily for personal, famly, or
househol d pur poses.

(4) "Drawee" neans a person ordered in a draft to nake
payment .

(5) "Drawer" neans a person who signs or is identified in a
draft as a person ordering paynent.

(6) Reserved.

(7) "Maker" nmeans a person who signs or is identified in a
note as a person undertaking to pay.

(8 "Order" means a witten instruction to pay noney signed
by the person giving the instruction. The instruction nay be
addressed to any person, including the person giving the instruction,
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or to one or nore persons jointly or in the alternative but not in
succession. An authorization to pay is not an order unless the
person authorized to pay is also instructed to pay.

(9) "Odinary care" in the case of a person engaged in
busi ness neans observance of reasonabl e conmercial standards,
prevailing in the area in which the person is located, with respect
to the business in which the person is engaged. 1In the case of a
bank that takes an instrunent for processing for collection or
paynment by automated neans, reasonable comrerci al standards do not
require the bank to examne the instrunent if the failure to exan ne
does not violate the bank's prescribed procedures and the bank's
procedures do not vary unreasonably from general banking usage not
di sapproved by this chapter or Chapter 4.

(10) "Party" neans a party to an instrunent.

(11) "Principal obligor,"” with respect to an instrunent,
nmeans the accomodated party or any other party to the instrunent
agai nst whom a secondary obligor has recourse under this chapter

(12) "Prom se" neans a witten undertaking to pay noney
signed by the person undertaking to pay. An acknow edgnment of an
obligation by the obligor is not a prom se unless the obligor also
undertakes to pay the obligation.

(13) "Prove" with respect to a fact nmeans to neet the
burden of establishing the fact (Section 1.201(b)(8)).

(14) Reserved.

(15) "Remitter" means a person who purchases an instrunent
fromits issuer if the instrunent is payable to an identified person
ot her than the purchaser.

(16) "Renotely-created itenf nmeans an itemthat is created
by a third party, other than the payor bank, under the purported
authority of the drawer of the itemfor the purpose of charging the
drawer's account with a bank and that does not bear a handwitten
signature purporting to be the signature of the drawer.

(17) "Secondary obligor," with respect to an instrunent,
nmeans (A) an indorser or an accombdation party, (B) a drawer having
t he obligation described in Section 3.414(d), or (C) any other party
to the instrunment that has recourse against another party to the
i nstrument pursuant to Section 3.116(b).

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

" Accept ance” Section 3.409.
"Accommpdat ed party" Section 3.419.
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"Acconmopdati on party"”
“Account "

"Alteration”

" Anonal ous i ndorsenent”
"Bl ank i ndorsenent”
"Cashi er's check"
"Certificate of deposit
"Certified check"

" Check"

"Consi deration”

"Draft”

"Hol der in due course”
"I nconpl ete instrunment”
"I ndor senent "

"I ndorser™

"I nstrument”

"1 ssue”

"l ssuer™

"Negotiabl e instrunment”
"Negoti ation”

" Not e"

"Payable at a definite
time"

"Payabl e on denmand"
"Payabl e to bearer™
"Payabl e to order”
"Paynment "

"Person entitled to
enf orce"

"Present nent"”

"Reacqui sition”
"Speci al indorsenent™
"Teller's check"
"Transfer of instrunent
"Travel er's check”

"Val ue"

Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti

Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti

Secti
Secti
Secti
Secti
Secti

Secti
Secti
Secti
Secti
Secti
Secti
Secti

on
on
on
on
on
on
on
on
on
on

on
on
on
on
on
on
on
on
on
on
on
on

on
on
on
on
on

on
on
on
on
on
on
on

(c) The following definitions in other

chapter:

"Banki ng day"

. 4109.
. 104.
. 407.
. 205.
. 205.
. 104.
. 104.
. 4009.
. 104.
. 308.

WWWwwwwww,s~ow

. 104.
. 302.
. 115.
. 204.
. 204.
. 104.
. 105.
. 105.
. 104.
. 201.
. 104.
. 108.

W WwWwWwwwwwwwwowow

. 108.
. 1009.
. 109.
. 602.
. 301.

W wwww

. 501.
. 207.
. 205.
. 104.
. 203.
. 104.
. 303.

W wwwwww

chapters apply to this

Section 4.104.
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"Cl earing house" Section 4.104.
"Col | ecti ng bank" Section 4. 105.
"Depositary bank" Section 4.105.
"Docunentary draft™ Section 4.104.
"I nternedi ary bank" Section 4. 105.
"Item Section 4.104.
"Payor bank" Section 4.105.
"Suspends paynents” Section 4.104.

(d) In addition, Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 1, eff. Sept. 1, 1997; Acts
2003, 78th Leg., ch. 542, Sec. 10, eff. Sept. 1, 2003.

Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 1, eff. Septenber
1, 2005.

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 2, eff. Septenber
1, 2005.

Acts 2007, 80th Leg., RS., Ch. 427 (S.B. 1541), Sec. 1, eff.
Septenber 1, 2007.

Acts 2007, 80th Leg., R S., Ch. 427 (S.B. 1541), Sec. 2, eff.
Sept enber 1, 2007.

Sec. 3.104. NEGOTI ABLE | NSTRUMENT. (a) Except as provided in
Subsections (c) and (d), "negotiable instrunent” neans an
uncondi tional prom se or order to pay a fixed anount of noney, with
or without interest or other charges described in the prom se or
order, if it:
(1) is payable to bearer or to order at the tine it is
i ssued or first cones into possession of a hol der;
(2) is payable on demand or at a definite tine; and
(3) does not state any other undertaking or instruction by
t he person prom sing or ordering paynment to do any act in addition to
t he paynent of noney, but the prom se or order nmay contain:
(A) an undertaking or power to give, nmintain, or
protect collateral to secure paynent;
(B) an authorization or power to the holder to confess
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j udgnment or realize on or dispose of collateral; or
(C© a waiver of the benefit of any |law intended for the
advant age or protection of an obligor.

(b) "Instrument” neans a negotiable instrunent.

(c) An order that neets all of the requirenents of Subsection
(a), except Subdivision (1), and otherwise falls within the
definition of "check™ in Subsection (f) is a negotiable instrunent
and a check.

(d) A promise or order other than a check is not an instrunment
if, at the time it is issued or first cones into possession of a
hol der, it contains a conspicuous statenent, however expressed, to
the effect that the prom se or order is not negotiable or is not an
i nstrument governed by this chapter.

(e) An instrunent is a "note" if it is a promse and is a
"draft” if it is an order. |If an instrument falls within the
definition of both "note" and "draft,"” a person entitled to enforce
the instrunent may treat it as either

(f) "Check" neans (i) a draft, other than a docunentary draft,
payabl e on demand and drawn on a bank or (ii) a cashier's check or
teller's check. An instrument may be a check even though it is
described on its face by another term such as "noney order."

(g) "Cashier's check" nmeans a draft with respect to which the
drawer and drawee are the same bank or branches of the sane bank.

(h) "Teller's check” neans a draft drawn by a bank:

(1) on another bank; or

(2) payable at or through a bank.

(1) "Traveler's check"” means an instrunent that:

(1) is payable on demand;

(2) is drawn on or payable at or through a bank;

(3) is designated by the term"traveler's check™ or by a
substantially simlar term and

(4) requires, as a condition to paynent, a countersignature
by a person whose speci nen signature appears on the instrunent.

(j) "Certificate of deposit” means an instrunment containing an
acknow edgnment by a bank that a sum of noney has been received by the
bank and a prom se by the bank to repay the sum of noney. A
certificate of deposit is a note of the bank.

(k) Repealed by Acts 2007, 80th Leg., R S., Ch. 427, Sec. 4,
eff. Septenber 1, 2007.
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Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 2, eff. Sept. 1, 1997.
Amended by:

Acts 2007, 80th Leg., R S., Ch. 427 (S.B. 1541), Sec. 4, eff.
Sept enber 1, 2007.

Sec. 3.105. |ISSUE OF I NSTRUVENT. (a) "lIssue" neans the first
delivery of an instrunent by the maker or drawer, whether to a hol der
or nonhol der, for the purpose of giving rights on the instrunent to
any person.

(b) An unissued instrunment, or an unissued inconplete
instrument that is conpleted, is binding on the maker or drawer, but
noni ssuance is a defense. An instrunent that is conditionally issued
or is issued for a special purpose is binding on the nmaker or drawer,
but failure of the condition or special purpose to be fulfilled is a
def ense.

(c) "lssuer" applies to issued and uni ssued instrunments and
nmeans a maker or drawer of an instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.106. UNCONDI TI ONAL PROM SE OR ORDER. (a) Except as
provided in this section, for the purposes of Section 3.104(a), a
prom se or order is unconditional unless it states (i) an express
condition to paynment, (ii) that the promi se or order is subject to or
governed by another record, or (iii) that rights or obligations with
respect to the pronmise or order are stated in another record. A
reference to another record does not of itself nmake the prom se or
order conditional.

(b) A promise or order is not nade conditional (i) by a
reference to another record for a statenent of rights with respect to
collateral, prepaynent, or acceleration, or (ii) because paynent is
limted to resort to a particular fund or source.

(c) |If a promse or order requires, as a condition to paynent,
a countersignature by a person whose speci nen signature appears on
the prom se or order, the condition does not nake the prom se or
order conditional for the purposes of Section 3.104(a). |If the
person whose speci nmen signature appears on an instrunent fails to
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countersign the instrunment, the failure to countersign is a defense
to the obligation of the issuer, but the failure does not prevent a
transferee of the instrument from becom ng a hol der of the

i nstrunent.

(d) If a promse or order at the tine it is issued or first
cones into possession of a holder contains a statenent, required by
applicable statutory or admnistrative law, to the effect that the
rights of a holder or transferee are subject to clains or defenses
that the issuer could assert against the original payee, the prom se
or order is not thereby made conditional for the purposes of Section
3.104(a); but if the prom se or order is an instrunent, there cannot
be a holder in due course of the instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Amended by:
Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 3, eff. Septenber
1, 2005.

Sec. 3.107. | NSTRUMENT PAYABLE I N FOREI GN MONEY. Unl ess the
i nstrunment otherw se provides, an instrunent that states the anount
payable in foreign noney may be paid in the foreign noney or in an
equi val ent anount in dollars cal culated by using the current bank-
of fered spot rate at the place of paynent for the purchase of dollars
on the day on which the instrunent is paid.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.108. PAYABLE ON DEMAND OR AT DEFINITE TIME. (a) A
prom se or order is "payable on demand” if it:

(1) states that it is payable on demand or at sight, or
otherwise indicates that it is payable at the will of the holder; or
(2) does not state any tinme of paynent.

(b) A promise or order is "payable at a definite tine" if it is
payabl e on el apse of a definite period of tinme after sight or
acceptance or at a fixed date or dates or at a time or tinmes readily
ascertainable at the tine the promse or order is issued, subject to
rights of:

(1) prepaynent;
(2) acceleration;
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(3) extension at the option of the holder; or

(4) extension to a further definite tine at the option of
t he maker or acceptor or automatically on or after a specified act or
event.

(c) |If an instrunent, payable at a fixed date, is also payable
on demand nade before the fixed date, the instrunment is payable on
demand until the fixed date and, if demand for paynment is not nade
before that date, becones payable at a definite time on the fixed
dat e.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.109. PAYABLE TO BEARER OR TO ORDER. (a) A prom se or
order is payable to bearer if it:

(1) states that it is payable to bearer or to the order of
bearer or otherw se indicates that the person in possession of the
prom se or order is entitled to paynent;

(2) does not state a payee; or

(3) states that it is payable to or to the order of cash or
otherwise indicates that it is not payable to an identified person.

(b) A promise or order that is not payable to bearer is payable
to order if it is payable (i) to the order of an identified person,
or (ii) to an identified person or order. A promse or order that is
payable to order is payable to the identified person.

(c) An instrunent payable to bearer may becone payable to an
identified person if it is specially indorsed pursuant to Section
3.205(a). An instrument payable to an identified person may becone
payable to bearer if it is indorsed in blank pursuant to Section
3.205(b).

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.110. | DENTI FI CATI ON OF PERSON TO WHOM | NSTRUMENT | S
PAYABLE. (a) The person to whoman instrument is initially payable
is determned by the intent of the person, whether or not authorized,
signing as, or in the name or behalf of, the issuer of the
instrument. The instrunment is payable to the person intended by the
signer even if that person is identified in the instrunment by a nane
or other identification that is not that of the intended person. |If
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nore than one person signs in the nane or behalf of the issuer of an
instrunment and all the signers do not intend the sane person as
payee, the instrunment is payable to any person intended by one or
nore of the signers.

(b) If the signature of the issuer of an instrument is made by
aut omat ed neans, such as a check-witing machi ne, the payee of the
instrument is determned by the intent of the person who supplied the
name or identification of the payee, whether or not authorized to do
so.

(c) A person to whoman instrunent is payable nmay be identified
in any way, including by nanme, identifying nunber, office, or account
nunber. For the purpose of determ ning the holder of an instrunent,
the foll ow ng rules apply:

(1) If an instrument is payable to an account and the
account is identified only by nunber, the instrunent is payable to
t he person to whomthe account is payable. |If an instrunent is
payabl e to an account identified by nunber and by the nane of a
person, the instrunment is payable to the naned person, whether or not
that person is the owner of the account identified by nunber.

(2) If an instrunment is payable to:

(A) a trust, an estate, or a person described as
trustee or representative of a trust or estate, the instrunent is
payable to the trustee, the representative, or a successor of either,
whet her or not the beneficiary or estate is al so naned;

(B) a person described as agent or simlar
representative of a nanmed or identified person, the instrunent is
payable to the represented person, the representative, or a successor
of the representative;

(C© a fund or organization that is not a |l egal entity,
the instrunent is payable to a representative of the nenbers of the
fund or organization; or

(D) an office or to a person described as hol ding an
office, the instrument is payable to the naned person, the incunbent
of the office, or a successor to the incunbent.

(d) If an instrunent is payable to two or nore persons
alternatively, it is payable to any of them and may be negoti at ed,

di scharged, or enforced by any or all of themin possession of the
instrunment. If an instrunent is payable to two or nore persons not
alternatively, it is payable to all of them and may be negoti at ed,

di scharged, or enforced only by all of them |If an instrunent
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payable to two or nore persons is anbi guous as to whether it is
payable to the persons alternatively, the instrunent is payable to
t he persons alternatively.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.111. PLACE OF PAYMENT. Except as otherw se provided for
itens in Chapter 4, an instrunent is payable at the place of paynent
stated in the instrunent. |If no place of paynent is stated, an
instrument is payable at the address of the drawee or maker stated in
the instrunent. |If no address is stated, the place of paynment is the
pl ace of business of the drawee or maker. |If a drawee or naker has
nore than one place of business, the place of paynent is any place of
busi ness of the drawee or meker chosen by the person entitled to

enforce the instrunent. |If the drawee or maker has no pl ace of
busi ness, the place of paynent is the residence of the drawee or
maker .

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.112. INTEREST. (a) Unless otherw se provided in the
i nstrumnent:
(1) an instrunent is not payable with interest; and
(2) interest on an interest-bearing instrunent is payable
fromthe date of the instrunment.
(b) Interest may be stated in an instrunent as a fixed or
vari abl e anmount of noney or it may be expressed as a fixed or
variable rate or rates. The anount or rate of interest may be stated
or described in the instrument in any nmanner and may require
reference to information not contained in the instrunment. |f an
i nstrument provides for interest, but the amount of interest payable
cannot be ascertained fromthe description, interest is payable at
the judgnent rate in effect at the place of paynment of the instrunent
and at the time interest first accrues, and the instrunent shall not
by virtue of this sentence be considered to violate the provisions of
Title 4, Finance Code.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1999, 76th Leg., ch. 62, Sec. 7.45, eff. Sept. 1, 1999.
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Sec. 3.113. DATE OF INSTRUMENT. (a) An instrunment may be
antedated or postdated. The date stated determ nes the tine of
paynent if the instrunment is payable at a fixed period after date.
Except as provided in Section 4.401(c), an instrunment payable on
demand i s not payable before the date of the instrunent.

(b) If an instrunment is undated, its date is the date of its
issue or, in the case of an unissued instrunent, the date it first
comes i nto possession of a hol der.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.114. CONTRADI CTORY TERMS OF | NSTRUMENT. If an
i nstrunment contains contradictory terns, typewitten terns prevail
over printed terns, handwitten terns prevail over both, and words
prevail over nunbers.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.115. | NCOWLETE | NSTRUVENT. (a) "Inconplete
instrument” means a signed witing, whether or not issued by the
signer, the contents of which show at the tinme of signing that it is
i nconpl ete but that the signer intended it to be conpleted by the
addition of words or nunbers.

(b) Subject to Subsection (c), if an inconplete instrunent is
an instrunment under Section 3.104, it may be enforced according to
its terns if it is not conpleted, or according to its terns as
augnented by conpletion. |If an inconplete instrunent is not an
i nstrunment under Section 3.104, but, after conpletion, the
requi renents of Section 3.104 are net, the instrunent may be enforced
according to its ternms as augnented by conpl etion.

(c) If words or nunbers are added to an inconpl ete instrunent
wi t hout authority of the signer, there is an alteration of the
i nconpl ete instrunment under Section 3.407.

(d) The burden of establishing that words or nunbers were added
to an inconplete instrunent without authority of the signer is on the
person asserting the lack of authority.
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Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.116. JO NT AND SEVERAL LI ABILITY; CONTRIBUTION. (a)
Except as otherwi se provided in the instrunent, two or nore persons
who have the sane liability on an instrunment as makers, drawers,
acceptors, indorsers who indorse as joint payees, or anonal ous
indorsers are jointly and severally liable in the capacity in which

t hey sign.

(b) Except as provided in Section 3.419(e) or by agreenent of
the affected parties, a party having joint and several liability who
pays the instrunment is entitled to receive fromany party having the
same joint and several liability contribution in accordance with

applicable | aw.
(c) Repealed by Acts 2005, 79th Leg., Ch. 95, Sec. 21, eff.
Sept enber 1, 2005.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Amended by:
Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 21, eff. Septenber
1, 2005.

Sec. 3.117. COTHER AGREEMENTS AFFECTI NG | NSTRUMENT. Subject to
appl i cabl e | aw regardi ng excl usi on of proof of contenporaneous or
previ ous agreenents, the obligation of a party to an instrunment to
pay the instrunent may be nodified, supplenented, or nullified by a
separate agreenent of the obligor and a person entitled to enforce
the instrunent, if the instrument is issued or the obligation is
incurred in reliance on the agreenent or as part of the sane
transaction giving rise to the agreenent. To the extent an
obligation is nodified, supplenmented, or nullified by an agreenent
under this section, the agreenent is a defense to the obligation.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.118. STATUTE OF LIM TATIONS. (a) Except as provided in
Subsection (e), an action to enforce the obligation of a party to pay
a note payable at a definite tinme nust be commenced within six years
after the due date or dates stated in the note or, if a due date is
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accelerated, within six years after the accel erated due date.

(b) Except as provided in Subsection (d) or (e), if demand for
paynment is made to the nmaker of a note payable on demand, an action
to enforce the obligation of a party to pay the note nust be
commenced within six years after the demand. |f no demand for
paynment is made to the maker, an action to enforce the note is barred
if neither principal nor interest on the note has been paid for a
conti nuous period of 10 years.

(c) Except as provided in Subsection (d), an action to enforce
the obligation of a party to an unaccepted draft to pay the draft
nmust be comenced within three years after dishonor of the draft or
10 years after the date of the draft, whichever period expires first.

(d) An action to enforce the obligation of the acceptor of a
certified check or the issuer of a teller's check, cashier's check,
or traveler's check nust be comenced within three years after denmand
for paynment is nmade to the acceptor or issuer, as the case may be.

(e) An action to enforce the obligation of a party to a
certificate of deposit to pay the instrunent nust be commenced within
six years after demand for paynent is nade to the maker, but if the
instrunment states a due date and the maker is not required to pay
before that date, the six-year period begins when a demand for
paynent is in effect and the due date has passed.

(f) An action to enforce the obligation of a party to pay an
accepted draft, other than a certified check, nust be comenced:

(1) wthin six years after the due date or dates stated in
the draft or acceptance if the obligation of the acceptor is payable
at a definite tine; or

(2) wthin six years after the date of the acceptance if
the obligation of the acceptor is payable on demand.

(g) Unless governed by other law regarding clains for indemity
or contribution, the follow ng actions nmust be conmenced within three
years after the cause of action accrues:

(1) an action for conversion of an instrunent, an action
for noney had and received, or like action based on conversion;

(2) an action for breach of warranty; or

(3) an action to enforce an obligation, duty, or right
ari sing under this chapter and not governed by this section.

(h) This section does not apply to an action involving a real
property lien covered by Section 16.035 or 16.036, Civil Practice and
Renedi es Code.
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(1) Aright of action of a public institution of higher
education or the Texas Hi gher Education Coordinating Board is not
barred by this section.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 219, Sec. 4, eff. May 23, 1997; Acts 2001,
77th Leg., ch. 279, Sec. 1, eff. May 22, 2001.

Sec. 3.119. NOTICE OF RIGAT TO DEFEND ACTION. In an action for
breach of an obligation for which a third person is answerabl e over
pursuant to this chapter or Chapter 4, the defendant nay give the
third person notice of the litigation in a record, and the person
notified nmay then give simlar notice to any other person who is
answerable over. If the notice states (i) that the person notified
may conme in and defend, and (ii) that failure to do so wll bind the
person notified in an action | ater brought by the person giving the
notice as to any determnation of fact common to the two litigations,
the person notified is so bound unless after seasonabl e receipt of
the notice the person notified does cone in and def end.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Amended by:
Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 4, eff. Septenber
1, 2005.

SUBCHAPTER B. NEGOTI ATI ON, TRANSFER, AND | NDORSEMENT

Sec. 3.201. NEGOTIATION. (a) "Negotiation" nmeans a transfer
of possession, whether voluntary or involuntary, of an instrunment by
a person other than the issuer to a person who thereby becones its
hol der.

(b) Except for negotiation by a remtter, if an instrunent is
payable to an identified person, negotiation requires transfer of
possession of the instrument and its indorsenent by the holder. If
an instrunment is payable to bearer, it may be negotiated by transfer
of possession al one.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
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Sec. 3.202. NEGOTI ATI ON SUBJECT TO RESCI SSI ON. (a)
Negotiation is effective even if obtained:
(1) froman infant, a corporation exceeding its powers, or
a person w thout capacity;
(2) by fraud, duress, or mstake; or
(3) in breach of duty or as part of an illegal transaction.
(b) To the extent permtted by other |aw, negotiation nay be
resci nded or may be subject to other renedies, but those renedi es may
not be asserted agai nst a subsequent holder in due course or a person
payi ng the instrument in good faith and w thout know edge of facts
that are a basis for rescission or other renedy.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.203. TRANSFER OF | NSTRUMENT; RIGHTS ACQUI RED BY
TRANSFER. (a) An instrument is transferred when it is delivered by
a person other than its issuer for the purpose of giving to the
person receiving delivery the right to enforce the instrunment.

(b) Transfer of an instrument, whether or not the transfer is a
negoti ation, vests in the transferee any right of the transferor to
enforce the instrunent, including any right as a holder in due
course. The transferee cannot acquire rights of a holder in due
course by a transfer, directly or indirectly, froma holder in due
course if the transferee engaged in fraud or illegality affecting the
i nstrunent.

(c) Unless otherwi se agreed, if an instrunent is transferred
for value and the transferee does not becone a hol der because of |ack
of indorsenent by the transferor,